NAFTA ADVISORY COMMTTEE ON PRIVATE COMMERCIAL DISPUTES
Minutes of the XXIV Meeting

October 5-7, 2014
Sheraton Hotel Newfoundland
St. John's, Newfoundland and Labrador

Monday, October 6, 2014

The business of the Committee was preceded by the opening reception on the evening of October 5"
hosted by the law firm of McInnes Cooper. Amongst attendees was the Honourable John Crosbie whose
long and distinguished career has included Minister of International Trade. Mr. Crosbie spoke on the
occasion of the twentieth anniversary of the entry into force of the North American Free Trade
Agreement.

The Canadian government co-chair, Reuben East, opening the meeting by formally welcoming the
participants, recognizing the co-organizer of the meeting Daniel Whalen, outlining the agenda for the
Committee’s XXIVth meeting (see attached program) and reviewing the meeting’s materials. The U.S.
and Mexican government co-chairs, respectively Michael Coffee and Geovanni Hernandez Salvador,
made opening remarks.

The Minutes of the XXIIl meeting in Los Angeles, which were circulated several months in advance of the
meeting in final form, were formally adopted.

Subcommittee and taskforce reports were made in plenary in the following order: (1) Website
Subcommittee; (2) Outreach Subcommittee; (3) Taskforce on the Development of Judicial Training; (4)

Transportation Taskforce; (5) Energy Taskforce; (6) Taskforce on Arbitral Agreements.

Report of the Website Subcommittee (Elizabeth Pocock and Kevin Banks)

The full written report of the Website Subcommittee was provided to the attendees and subsequently
circulated to the full Committee electronically. Key activities over the past year include: website
revisions, removal of the arbitration institutions page, the Linked-in proposal and the addition of
Committee member bios. The website revisions were circulated by the government co-chairs for
comment, having been presented in detail at the 2013 meeting. All changes are detailed in table format
as Annex | to the subcommittee’s written report. Subject to the highlighted areas set out in the
revisions, which require input and/or drafting, the Committee approved the revisions to be
implemented by the webmaster.

ACTION: The Website Subcommittee will ensure the implementation of the revisions through liaising
with the Committee website’s webmaster (Elizabeth Pocock and Kevin Banks).

The highlighted areas requiring drafting for which the subcommittee will seek input are as follows:

a. Add sentences from the Legal Development Subcommittee about how ADR is used within the
NAFTA region-including statistics if possible



b. Consider adding a paragraph on limited enforcement and recognition of mediation settlements
(i.e. in certain states)

c. Consider adding more information on enforcement of awards

d. For discussion on enforcement of arbitral awards in the NAFTA region, see ‘Enforcing
Agreements to Arbitrate and Arbitral Awards in the NAFTA countries” (seeking to locate the
document)

e. Section on Conciliation- requires drafting

ACTION: Website Subcommittee to draft an email seeking assistance for drafting of the above list for
approval and circulation to the Committee by the government co-chairs.

The Committee revisited the removal of the principal arbitration institutions page in favour of revising
the page so as to ensure equality as between institutions selected in the region, avoiding the
appearance of recommending/endorsing the use of an arbitral institution and ensuring that the list is
inclusive, i.e. so that non-listed entities could apply to be included. One of the key issues discussed was
the process by which such intuitions would be approved.

ACTION: On behalf of the Website Subcommittee, Kevin Banks has offered to draft the links to
arbitration institutions page for circulation and review.

During the 2013 meeting, the Website Subcommittee proposed the use of Linked-in as a tool of
communication on a members’ only basis. Full details of the proposal were included in the materials.
The government co-chairs agreed to consider the proposal in each country. The Mexican government
co-chair indicated that he would complete internal consultations and revert to other government co-
chairs with his government’s position in the coming weeks.

ACTION: Mexico to complete internal consultation in respect of the Website Subcommittee’s linked-in
proposal and revert to U.S. and Canadian government co-chairs with response in the coming weeks.

Finally, the Website Subcommittee received a number of short Committee member bios to be added to
the Committee website, based on circulation of the forms by the government co-chairs.

ACTION: Government co-chairs to submit all approved bios received to the Website Subcommittee for
uploading onto the website. The Website Subcommittee to liaise with the webmaster to ensure they are
uploaded.

ACTION: Mexican government co-chair to appoint member of its delegation to the website
subcommittee.

Report of the Outreach Subcommittee and taskforce on the development of judicial training
(Elizabeth Pocock with Jim Nelson)

The full written report of the Outreach Subcommittee was provided to the attendees and subsequently
circulated to the full Committee electronically. The Qutreach Subcommittee presented the events for
2013-2014, which were: (1) Southwestern Law School Outreach in conjunction with 2013 NAFTA 2022
Committee meeting in Los Angeles; (2) Tucson Business Event, “Making ADR Accessible to All” and (3)
2014 Arizona Bar Conference Panel, “Best Practices in International Arbitration). Included in the



Outreach subcommittee’s report was a separate report from Jim Nelson in respect of judicial training
programs of the Colorado Judicial Institute. There were no future outreach events to report.

Report of the Task force on Sectoral ADR for the Transportation Industry (Elizabeth Pocock)

Elizabeth Pocock delivered the transportation taskforce’s report, which was also included in the
materials circulated to the Committee members. The report included an update on the cross-border
trucking pilot program to be completed in the fall of 2014, a survey developed for circulation to industry
association partners and a summary of interviews of counsel and arbitrators who deal with international
transportation matters.

Report of the Taskforce on Sectoral ADR for the Energy Industry (Reuben East on behalf of James
Redmond)

As at the time of last year's Committee meeting the Task Force had created a survey to be used to try to
determine if there was a need for or any interest in the creation of some sort of sectoral arbitration
system for energy. The energy task force tried to make contact with some organizations in the supply
and services area without much success, but managed to elicit some interest on the part of one
organization, the Resource Industry Suppliers Association (RISA). RISA had indicated a willingness to post
the Task Force’s survey on their website so that their members could access the survey and respond to it
if they wished, with the intent that RISA members would indicate their experiences in resolving cross-
border disputes. The task force had the necessary adjustments made to the survey so that it could be
posted, and provided it to RISA. However, RISA apparently had a change of heart and when their
updated website appeared it did not include s link to the survey.

Jim Nelson noted an upcoming conference in Calgary in the fall of 2014 in which several Committee
members, along with his contact would be attending. It was proposed that the Committee members
attending would reach out to key participants to gauge interest and report back to the task force and
government co-chairs, after which the mandate of the taskforce could be reviewed.

ACTION: Bill Horton and Jim Nelson to reach out to Committee members attending the fall conference
and his contacts in the industry attending to gauge interest on the Energy Task force’s behalf.

Taskforce on Arbitral Agreements ( William (Bill) Horton)

Bill Horton updated the Committee on the progress of two documents: (1) a general discussion
document, introducing international arbitration and noting key issues to assist in the drafting of an
arbitration agreement; (2) an arbitration clause builder presented as a series of questions in table
format. Both documents were presented to the Committee at the 2013 meeting and have since
undergone revisions based on task force member input. The first document is ready to be uploaded.

The Committee thanked Bill for his work on these documents and discussed the contents of both
documents.

ACTION: U.S. delegation to review the arbitration clause builder document presented by Bill Horton on
behalf of the Task Force on Arbitral Agreements. US delegation to provide any edits to Canadian and
Mexican government co-chairs and to Bill Horton for review. Government co-chairs to decide if clause
builder document should be uploaded to the Committee website.



Luncheon Speaker: Andrew Noseworthy

Andrew Noseworthy, Senior Advisor to the President (Energy) of the Atlantic Canada Opportunities
Agency delivered a presentation: “Newfoundland and the Petroleum Sector”.

Legal Development reports

1. United States (Carolyn Lamm)

Carolyn Lamm submitted and presented the US report. The written report, circulated to the members, is
appended to these Minutes.

2. Mexico (Francisco Gonzalez de Cossio)

Francisco Gonzalez de Cossio presented Mexico’s report via telephone. Mexico also provided a written
report in two parts which were circulated to the Committee members and have been appended to these
Minutes.

3. Canada (Bill Horton and Kevin Banks)
Bill Horton and Kevin Banks presented two important case law developments in respect of Sattva
Capital Corp. v. Creston Moly Corp. and Union Carbide Canada Inc. v. Bombardier Inc. Written

summaries of their remarks to follow.

ACTION: Bill Horton and Kevin Banks to submit written summaries of their remarks that comprise
Canada’s Legal Developments Report which will be to be circulated to the Committee members.

Other

The Canadian government co-chair closed Mondays’ portion of the meeting by noting that the
discussion of work plans for each subcommittee and taskforce would occur Tuesday morning in plenary.
The Government of Canada’s Department of Foreign Affairs, Trade and Development hosted a reception
for local arbitrators, mediators and members of the local Bar on the evening of the October 6",

Tuesday, October 7, 2014

Work Plans for 2014-2015:

The Canadian government co-chair reviewed work plans for each subcommittee and taskforce. Action
items developed in addition to those noted above included the following:

ACTION: Website Subcommittee to liaise with Bill Horton in respect of the general discussion document
he prepared on behalf of the Taskforce on Arbitral Agreements.

ACTION: As a means of facilitating communication of various subcommittees and task forces’ activities,
government co-chairs to attend at subcommittee and taskforce calls.



ACTION: Outreach events to be held at subsequent annual meetings: (1) social event — perhaps hosted
by the local Bar, in the manner of the two receptions at the St. John’s meeting; (2) formal discussion - in
which the Committee hears from the local ADR community what is happening locally. Outreach
Subcommittee with interested Committee members to organize. Government co-chairs to assist.

Luncheon Panel: Chair, Hon. Robert Wells (Arbitrator & Mediator), James Thistle (Partner, Mclnnes
Cooper) and Thomas O’Reilly, Q.C. (Partner, Cox & Palmer).

The luncheon panel presented views on the development of ADR in Newfoundland & Labrador in
respect of key commercial industries in the region.

Closing Remarks

Canadian government co-chair, Reuben East, concluded the XXIV meeting by thanking his co-organizer,
Daniel Whalen, the government co-chairs and Committee members for attending a productive meeting.
U.S. and Mexican government co-chairs thanked Canada for hosting a successful meeting.

ACTION: Electronic Materials submitted to Website Subcommittee to be posted on the Committee
website, as applicable.

The XXV meeting will be hosted by the Government of Mexico in 2015.

Summary of Action items

1. ACTION: The Website Subcommittee will ensure the implementation of the website revisions
through liaising with the Committee website’s webmaster (Elizabeth Pocock and Kevin Banks).

2. ACTION: Website Subcommittee to draft an email seeking assistance from the Committee for
drafting of the list items highlighted in the website revisions (see Website Subcommittee report)
for approval and circulation to the Committee by the government co-chairs.

3. ACTION: On behalf of the Website Subcommittee, Kevin Banks has offered to draft the links to
arbitration institutions page for circulation and review by the Committee.

4. ACTION: Mexico to complete internal consultation in respect of the Website Subcommittee’s
Linked-in proposal and revert to U.S. and Canadian government co-chairs with response in the
coming weeks. Co-Chairs to report decision to Website Subcommittee and full Committee.

5. ACTION: Government co-chairs to submit all approved biographies received to the Website
Subcommittee for uploading onto the website. The Website Subcommittee to liaise with the
webmaster to ensure they are uploaded.



10.

11.

12.

13.

14.

ACTION: Mexican government co-chairs to appoint new member from its delegation to the
website subcommittee.

ACTION: Bill Horton and Jim Nelson to reach out to Committee members and his contacts in the
energy industry attending at Calgary energy arbitration conference to gauge interest on the
Energy Task force’s behalf.

ACTION: Bill Horton and Kevin Banks to submit written summaries of their remarks that
comprise Canada’s Legal Developments Report which will then be to be circulated to the
Committee members.

ACTION: New Mediation and Conciliation task force (working title) to be created with members
to create mandate and work plan. Government co-chairs to appoint Committee members.

ACTION: Website Subcommittee to liaise with Bill Horton per the general discussion document
he prepared on behalf of the Taskforce on Arbitral Agreements.

ACTION: As a means of facilitating communication of various subcommittees and task forces’
activities, government co-chairs to attend at subcommittee and taskforce calls. Subcommittees
and taskforces to copy government co-chairs on meeting invites.

ACTION: U.S. delegation to review the arbitration clause builder document presented by Bill
Horton on behalf of the Task Force on Arbitral Agreements. US delegation to revert to Canadian
and Mexican government co-chairs with any edits. Government co-chairs to decide if clause
builder document should be uploaded to the Committee website.

ACTION: Outreach events to be held at meetings going forward: (1) social event — perhaps
hosted by the local bar, in the manner of the two receptions at the St. John’s meeting; (2) formal
discussion/panel - in which the Committee hears from the local ADR community what is
happening locally. Outreach Subcommittee with interested Committee members to organize.
Government co-chairs to assist.

ACTION: Electronic Materials submitted to Website Subcommittee to be posted on the
Committee website, as applicable.
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XXIV Meeting of the NAFTA Advisory Committee on Private Commercial Disputes

Sunday, October 5

6:00 pm - 8:00 pm

8:00pm
Monday, October 6
8:00 am—-9:00 am

9:00 am - 9:30 am

9:30 am - 10:00 am

10:00 am - 11:00 am
11:00 am - 11:15 am
11:15am=12:15 pm

12:30 pm = 2:00 pm

2:00 pm - 3:00 pm

St. John's, Newfoundland & Labrador

Sheraton Hotel Newfoundland

115 Cavendish Square, St. John’s Newfoundland A1C 3K2

October 5-7, 2014

PROGRAM

Welcoming Reception for Delegations
Refreshments and light hors d'oeuvres

Location: Mcinnes Cooper LLP, 10 Fort William Place, 5th Floor
Hosted by: Mcinnes Cooper LLP

Dinner (informal group option)

Breakfast
Opening of Plenary Session
Welcoming Remarks & Introductions

(Reuben East, Government of Canada Co-Chair of NAFTA 2022 Committee)

Taskforces & Subcommittee Meetings
{Preparation for reports)

Presentation of Taskforce & Subcommittee Reports

Break

Presentation of Taskforce & Subcommittee Reports

Lunch and Guest Speaker

(Andrew Noseworthy, Senior Advisor to the President (Energy), Atlantic Canada
Energy Office)

Location: Sheraton Hotel

Updates on current legal developments for each country
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3:00 pm - 3:15 pm Break
3:15pm -4:00 pm Updates on current legal developments for each country
5:30pm - 7:00pm Evening Reception (Foreign Affairs, Trade and Development Canada)

Location: Sheraton Hotel

7:00 pm Dinner (informal group option)

Tuesday, October 7

7:30 am-8:30 am Breakfast

8:30 am -9:30 am Taskforce/Subcommittee meetings
(Developing work plans for 2014-2015)

9:30 am - 9:45 am Break

9:45 am — 11:00 am Taskforce/Subcommittee Work Plans 2014-2015: Presentations
11:00 am —11:30 am New Business

11:30 am— 1:30 pm Lunch & Outreach/In-reach event

(Hon. Robert Wells, Q.C., Arbitrator & Mediator
James Thistle, Partner, Mcinnes Cooper
Thomas O'Reilly, Q.C., Partner. Cox & Palmer)

Location: Sheraton Hotel

1:30 pm - 1:45 pm Closing Remarks

2:00 pm - 4:00 pm Cultural Event: Tour of the “Rooms” (Province of Newfoundland &
Labrador's Archives, Art Gallery and Museum)



NAFTA 2022 Advisory Committee
2013-2014 Report on U.S. Arbitration Developments

I.  US Court Cases'
A. Supreme Courl of the United States

1. BG Group Plc v. Republic of Argentina, 134 S.Ct. 1198 (2014)

Pre-condition to arbitration

I'he Supreme Court held that when reviewing an arbitration award rendered under an international treaty.
LS. courts should interpret and apply “threshold™ provisions concerning arbitration within the U.S. law
framework developed for interpreting similar provisions in ordinary contracts. Consequently. the Court
decided that the local litigation requirement contained in the Argentina-UK bilateral investment treaty is a
“procedural”™ pre-condition to arbitration, and thus a matter for arbitrators primarily to interpret and apply.

subject to court review under a properly deferential standard.

B. Second Circuit

2. Abu Dhabi Investment Authority v. Citigroup, Inc., 557 Fed.Appx. 66 (2d Cir. 2014)

Manifest disregard, Excess of powers

The U.S. Court of Appeals for the Second Circuit rejected the motion of Abu Dhabi Investment Authority
(ADIA) to vacate an American Arbitration Association (AAA) award in favor of Citigroup in a $7.5
billion dispute. The Court held that ADIA did not meet the “high hurdle™ of showing that the AAA puanel
demonstrated a “manifest disregard of the law™ or exceeded its powers in ruling for Citigroup. ADIA had
alleged that the panel wrongly applied New York law instead of Abu Dhabi law in manifest disregard of

the law and excess of the panel’s powers under the U.S, Federal Arbitration Act,

3. Citigroup, Inc. v. Abu Dhabi Investment Authority, 2013 WL 6171315 (S.D.N.Y. 2013)

Res Judicata, Previous arbitration

The LLS, District Court for the Southern District of New York denied Citigroup’s request for an
injunction against a second International Centre for Dispute Resolution (ICDR) arbitration brought by
AIDA. ruling that the bank’s objections should be decided by the arbitrators.  Citigroup alleged that the
second ICDR arbitration was an improper attempt to rehear claims that had been already decided.

contrary 10 the doctrine of res judicata.

Intra=NAFTA cases are marked wath an *,
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4. Ometto v. Asa Bioenergy Holding AG, 549 Fed.Appx. 41 (2d Cir. 2014)

Set aside, Arbitrator’s failure to disclose his firm's involvement in related matters

I'he US. Court of Appeals for the Second Circuit denied a petition by Omelto to set aside two
International Chamber of Commerce (ICC) awards on the ground that one of the arbitrators had failed o
disclose that his law firm had advised clients on related corporate transactions where Abengoa (Asa
Bioenergy ) was a counterparty. The Court held that the arbitrator’s carelessness did not reach the level of

“willful blindness.” referencing its Applicd ndus Marervialy v. Ovalar Makine decision ol 2007.

5. Soncra Holding BV v. Cukurova Holding AS, 750 F.3d 221 (2d Cir. 2014)

Enforcement, Refusal of recognition for lack of personal jurisdiction

In an action brought by Sonera for the enforcement of an arbitral award against Cukurova, the U.S. Court
of’ Appeals for the Second Circuit, on appeal. found that the district court should have dismissed the
action ftor lack of personal jurisdiction over Cukurova because Cukurova's “contacts with New York
[were] insutficient to subject it to general jurisdiction.”™ The Court of Appeals remanded the case to the

district court and directed the court 1o dismiss the action tor lack of personal jurisdiction.

6. Blue Ridge Investments LLC v. Republic Of Argentina, 735 F.3d 72 (2d Cir. 2013)

Enforcement of ICSID awards, Sovereign immunity, Interlocutory order

I'he US. Court of Appeals tor the Second Circuit affirmed the district court’s ruling on sovereign
immunity (see # 7 below), holding that because the award 10 be enforced was issued pursuant 10 the
1CSID Convention, a treaty which contemplates the enforcement of awards against sovercigns who are
parties to the Convention in the territories of other signatory States. Argentina had waived its sovereign
immunity under two exceptions 1o the Foreign Sovereign Immunities Act (FISA): (i) the so-called
implied waiver exception under 28 US.C. § 1605(a)(1) and (ii) the so-called arbitral award exception

under 28 US.C. § 1603(a)6).

7. Blue Ridge Investments v. Republic of Argenting, 902 F.Supp.2d 367 (S.D.N.Y. 2012)

Enforcement of ICSID awards

The US. District Court for the Southern District of New York held that (i) a defendant sovereign may not
avoid an action to enforce an ICSID award by pleading lack of subject matter or personal jurisdiction, (ii)
nothing in the ICSID Convention, in the federal legislation implementing the Convention, or in New York
law prevents an assignee from enforcing an 1CSID award. and (iii) the statute of limitations lor enforcing
an ICSID award in New York is properly borrowed from New York state law applicable to enforcement

ol a linal money judgment from the court of another state, which is 20 years.

| 55
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8. Thai-Lao Lignite (Thailand) Co., Ltd. v. Government of The Lao People's Democratic
Republic, 997 F.Supp.2d 214 (S.D.N.Y. 2014)

Set aside under New York Convention

The ULS. District Court for the Southern District of New York granted a motion to vacate its earlier
confirmation of a Malaysian arbitration award that was subsequently set aside by the Malaysian courts,
finding that the extraordinary circumstances required to refuse to recognize the Malaysian sct-aside
Judgment did not exist in this case.
9. Variblend Dual Dispensing v. Seidel Gmbh & Co., KG, 970 F.Supp.2d 157 (S.D.N.Y.
2013)

Agreement to arbitrate, Succession of obligation to arbitrate

The ULS. District Court for the Southern District of New York compelled arbitration in Geneva pursuant
to a contract between the defendant and the plaintift®s predecessor in interest. The court held that when a
contract gencrally transfers all rights. but not obligations, the obligation 1o arbitrate is nonetheless

transierred.

10. Yukos Capital SARL v. OAO Samaraneftegaz, 963 F.Supp.2d 289 (S.D.N.Y. 2013)

Enforcement, Public policy, Due process

Granting summary judgment to enforce an arbitration award, the U.S. District Court for the Southern
District of New York rejected arguments suggesting that the arbitration award was unenlorceable (i) for
lack of due process due to the mailing of notices to the defendant’s management company rather than to
defendant’s corporate address. and (i) due 1o alleged incompatibility with public policy of the United
States against foreign tax fraud.
L1. Corporacion Mexicana de Mantenimiento Integral v. Pemex Exploracidn y Produccion,
962 F.Supp.2d 642 (S.D.N.Y. 2013)*

Enforcement of an award that was set aside by the court of the arbitration seat

The U.S. District Court for the Southern District of New York granted the petition of Corporacion
Mexicana de Mantenimiento Integral (COMMISA) 1o enforce an ICC award rendered against Pemex
Exploracion y Produccion (PEP). The Court found that a Mexican court decision in 2011 setting aside
the award violated basic notions of justice because “it applied a law that was not in existence at the time
the parties’ contract was (ormed.”

COMMISA’s parent company. Houston-based engineering company KBR. commenced a NAIFTA
Chapter 11 arbitration against Mexico claiming that “PEP and Mexican courts have harmed KBR and
COMMISA by respectively seeking and declaring the annulment of the ICC Final Award.” (See # 116
below.)
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C. Fifth Circuit

12. First Inv. Corp. of Marshall Istands v. Fujian Mawei Shipbuilding, 703 F.3d 742, 745 (5th
Cir. 2012)

Enforcement, Refusal of recognition for lack of personal jurisdiction
The LS. Court of Appeals for the Fifth Circuit held that, although personal jurisdiction is not specifically
identified as a ground tor non-recognition under the New York Convention, refusal of recognition for lack
of personal jurisdiction is appropriate as a matter of constitutional due process.

13. Covington Marine Corporation v, Xiamen Shipbuilding Industry Company, 504 Fed.Appx.

298 (5th Cir. 2012)
Enforcement, Refusal of recognition for lack of personal jurisdiction
The LS. Court of Appeals for the Fifth Circuit held that, as @ matter of first impression, @ petition for
confirmation of an arbitral award pursuant to the New York Convention may be dismissed for lack of
personal jurisdiction.,
D. Sixth Circuit
14, Venture Global Engn. v. Satyam Computer Services, 730 F.3d 580 (6th Cir. 2013)

Set Aside, Fraud and violation of RICO as a ground

The US. Court of Appeals for the Sixth Circuit reinstated claims for fraud and violations of the RICO
Act, 18 ULS.C. §§ 19611968, based on an alleged massive accounting fraud perpetrated by Satvam, and
left open the possibility that a previous judgment enforcing an carlier arbitral award in Satvam’s favor

could be set aside as a result of the alleged fraud.

E. Seventh Circuit

15. GEA Group AG v, Flex-N-Gute Corporation and Shalid Khan, 740 F.3d 411 (7th Cir,
2014)

Discovery

The US. Court of Appeals for the Seventh Circuit held that a federal court has the power to allow
discovery by a co-defendant even when the fruits of such discovery could be used by the other co-
defendant in a pending foreign arbitration.
F. Ninth Circuit
16. Oracle Am., Inc. v. Myriad Grp. A.G., 724 F.3d 1069 (9th Cir. 2013)

Arbitrability, Arbitrators to decide on arbitrability

The U.S. Court of Appeals for the Ninth Circuit held that the UNCITRAL Arbitration Rules delegate

resolution of gateway questions of arbitrability to the arbitrator.  Unlike the provisions of the BIT in BG
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Group (see # 1 above). the arbitration clause at issue in this case contained no procedural preconditions to
arbitration.  Rather, the clause simply specified that any dispute arising out ol or related 1o the license

agreement would be resolved by arbitration.

17. Modsaf of Islamic Rep. of Iran v. Cubic Def. Sys., 984 F.Supp2d 1070 (S.D. Cal. 2013)

Enforcement, Attorneys' fees

The ULS. District Court for the Southern District of California, following the Ninth Circuit's instruction
that federal law permits an award of attorneys’ fees in an action under the New York Convention.
awarded attorneys’ fees to a party where the arbitral award debtor “simply ignored the validity of the

|a]rbitration [a]ward and sought to avoid payvment.™

(. Eleventh Circuit

18. Consorcio Ecuatoriano de Telecomunicaciones S.A. v. JAS Forwarding (USA), Inc., 747
F.3d 1262 (11th Cir. 2014)

Discovery under 28 U.S.C. § 1782

The LS. Court of Appeals tor the Eleventh Circuit held that the contemplated suits by a company against
its former employees in Ecuador, in connection with a foreign contract dispute. and with another entity.
met the statutory requirements for the discovery order, The Court of Appeals decided that it need not
address the issue of whether the language “international tribunal”™ in 28 U.S.C. § 1782 included arbitration

proceedings commenced in Ecuador.

H. District of Columbia Circuit

19. Comumissions Import Export v. Republic of Congo, 916 F.Supp.2d 48 (D.C. 2013)

Enforcement, Statute of Limitations

The ULS. Court of Appeals for the District of Columbia Circuit ruled that the three-year limit on
enforcement of foreign arbitral awards under US federal law (the Federal Arbitration Act) does not
prevent award creditors from benefiting from longer time limits for enforcement of loreign money
judgments, in this case a foreign judgment enforcing the award. under DC law.
20. Concesionaria Dominicana de Auwtopistas y Carreteras, SA v. Dominican State, 926
F.Supp.2d 1, 3 (D.D.C. 2013)

Enforcement, Attorneys’ fees

Citing Cubic Defense Systems (see # 17 above), the U.S. District Court for the District of Columbia
ordered the Dominican Republic to pay the award creditor’s attorneys’ fees where the State had
unjustifiably and “obstinately refused to participate in [the confirmation] action, resulting in a default and

default judgment being enforeed against it.”
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I.  Federal Circuit
21. Sanofi-Aventis Deutschland GmbH v. Genentech, 716 F.3d 586, 588 (Fed. Cir, 2013)

Res Judicata, Preclusive effect of domestic judgment on foreign arbitration
I'he LLS. Court of Appeals for the Federal Circuit declined to enjoin a foreign arbitration holding that the

parties are different and that “an injunction would frustrate the policies of [the US| in favor of

enforcement of forum selection clauses in arbitration agreements.”

Il NAFTA Cases (Tribunals seated in the US)

L. Apotex Holdings Inc. and Apotex Ine. v. United States of America (2014)
Dismissed for lack of jurisdiction, Res Judicata
Majority of the tribunal held in final award that an carlier arbitral ruling in & separate NAFTA case
brought by the claimants should stand as "res judicata™ with respect to whether the claimants® activity
qualities as a NAFTA-protected investment. (See # 2 below.)

2. Apotex Inc. v. United States of America (2013)
Dismissed for lack of jurisdiction, Notion of investment
Canadian company alleged that ULS. courts erred in interpreting federal law. and that such errors are in
violation of NAFTA Article 1102 and Article 1103,
On June 14, 2013, the Tribunal issued an award dismissing all of the claims on the ground that Claimant’s
activity was not a NAFTA-protected investment.

3. Detroit International Bridge Company v. Government of Canada
Pending, Mexico and the US, filed submissions under Art. 1128 on the interpretation of the
NAFTA
I'he claim concerns legislation passed by the Government of” Canada that gives the Government of

Cunada authority over the construction. operation and ownership ol international bridges.

4. Eli Lilly and Company v. Government of Canada

Pending, statement of defense of Canada filed on 30 June 2014

I'he dispute arises from a Canadian federal appellate court decision that invalidated the claimant’s patent

on a medicine: an appeal of that decision was dismissed by the Supreme Court of Canada.
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5. Mesa Power Group, LLC v. Government of Canada

Pending, U.S. made submission pursuant to Art. 1128 on interpretation of the NAFTA

Mesa Power’s claim concerns measures taken by the Government of Ontario, as they relate to the Feed-in

Tariff (FIT) program enabled by the Green Energy and Green Economy Act,

6. KBR, Inc. v. United Mexican States

Pending, U.S. made submission pursuant to Art. 1128 on interpretation of the NAFTA

KBR and its Mexican subsidiary COMMISA (see # .11 above) brought the NAFTA claim as part of their
long-running cfforts 1o collect on an 1CC award rendered against Mexican State oil company Pemex in
2009. The NAFTA Tribunal issued its first procedural order on April 1. 2014, ruling on fundamental

procedural issues.

IIl.  Institutional Developments
A. Arbitration Rules and Guidclines
= [BA Guidelines on Party Representation in International Arbitration
= WIPO Revised Mediation. (Expedited) Arbitration and Expert Determination Rules
= UNCITRAL Transparency Rules for Treaty-Based Investor-State Arbitration
= UNCITRAL Arbitration Rules 2014
= [CDR International Dispute Resolution Procedures

= LCIA Arbitration Rules

B. Specialized Courts and Arbitration Facilities

= New York State. Justice Hon. Charles E. Ramos (Commercial Division of the Supreme Court,
New York County) (Sept. 2013)

= Florida State. Eleventh Judicial Circuit of Florida (Dec. 2013)

= [CC The International Court of Arbitration’s Secretariat Office in New York (2013)

= New York International Arbitration Center (2013)

= Atlanta Centre for International Arbitration and Mediation (opens in fall 2015)

WANIAGION J@TTI6 .?
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REPORT ON MEXICAN ADR DEVELOPMENTS'

Since the 2008 conslilutional reform, the inclusion of alternative dispule resoclulion ("ADR")
mechanisms as parl of the judicial and private resolulion procedure has significanily
increased. Federal law has been constantly modified aiming lo evolve judicial procedures
into briel proceedings and reduce courts' caseload. Along the same line of evolulion,
criminal procedures have progressed by setling forth ADR mechanisms o secure viclims
and offenders’ rights and to reduce the amounl of imprisonments. The execulive branch
has taken mallters into ils hands playing an axial role in promoting ADR mechanisms n
Mexico. The lales! reforms are to be lesled now that cases whereby olher human nghts
might be jeopardized (such as class’'s aclions) if agreeing to arbilrale, thus, putling into
question which one of those nghls is to prevail.

R Court-annexed mediation vis-a-vis private mediation.

One of the purposes of the above referred conslitutional reforms was thal pnivate parties
embraced ADR methods as regular conditions in their commercial negoliations.
Regreltably, ADR mechanisms have nol developed on their own but only as a legally
commanded method rather than a voluntary submission lo private dispute resolulion

Mexico's court-annexed medialion programs fall far from private medialion. The core
difference belween both figures rests on the fact that the former i1s strictly regulaled by law
(the medialion agreement is considered res judicala as long as the mediation was
conducled belore a judicial center) while in the lalter the parties are not legally dragged
into agreeing (the mediation agreement reached in privale proceedings is considered a
privale contraclt, a transaction withoul lhe res judicata quality). Consequently, the outcome
is an obvious absence of agreemenls over these figures for lhe resolution of private
commercial dispules.

Il General Legal Reforms

The latest legal reforms, such as the energy and the public infrastructure reforms have
been greatly impacted by the growth of alternate dispute resolutions mechanisms in
Mexico: proof of it, is that inclusion of both court-annexed mediation and ADR mechanisms
as a way lo resolve disputes of the relevant matters. Hence, individuals and authonties
may sellle their disputes though ADR mechanisms.

In regards lo the energy reform, the Hydrocarbon Act §21 sels forth the following.

‘Regarding the conlroversies that anise from the Exploration
and Extraction Agreements, with the exceplion of those
referred on the foregoing disposition,” allernalive dispute
resolution mechanisms may be provided by the parties,

" Cecilia Azar Manzur and Paola Aldrete Rivas.
" Administrative rescission
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including arbilration agreemenls in accordance with the
Fourth Title of the Fifth Book of the Commercial Code and
with the international lreaties on arbitration and dispute
resolution signed by Mexico.

The National Fossil Fuel Commission and the Contractors
shall not be subject. in any case. to foreign laws. The
arbilration procedure shall be in accordance to the following:

1. The applicable law shall be Mexican Federal statutes;

2. The language shall be Spanish; and

3. The award shall be drafted in accordance to law and
binding and final for both parties.”

With the exceplion of termination and early termination of agreements, all other disputes
thal may arise among parlies can be finally sellled, if agreed, through ADR mechanisms.
Due to the foregoing, it has been discussed by praclilioners and academics the pros and
cons of the exception provided in §21 in conjunclion with §20, since the ability to request
termination of the agreement through arbitration is prohibited.

From a praclitioner perspeclive, lhe ideal scenario of lhe reform referred hereto would
have been the addition of the arbitration as an ADR mechanism without reslriclion or
limitation whatsoever, since those limitalions or exceplions lead to an increase in the
project's cosls.

. The Criminal Alternative Dispute Resolution Bill

Following the alternate dispules resolution trend, earlier lhis year, the President of Mexico
submitted the Criminal Alternative Dispule Resolution Bill (*Criminal ADR Bill") providing
several dispute resolulion mechanisms, among them, mediation and reslauralive (redress)
process. The expeclation around this bill is growing with the idea to improve bolh criminal
law and ADR procedures in Mexico. The Criminal ADR Bill's main objeclive is lo guarantee
the protection of victim and offender’s rights,

Supporting ils issuance over articles 17" and 73 of the constitution, the execulive branch
is aiming to reduce the negative effects associated with imprisonment by setlling criminal
offenses through ADR mechanisms including a redress process Along its legislalive
process, members of the 2022 Commiltee were invited to provide their comments
regarding the Bill.

On September, 2014, the Criminal ADR Bill was passed by Senate and forwarded to the
Chamber of Deputies. The bill is expected to reach the Deputies’ floor on late 2014,

Despite the steps taken on this matter, the referred bill shows loopholes and
inconsistencies thal are slill pending of amendment and improvement. Nevertheless,
Mexican legislation's progress, al ils national level lo promote ADR mechanisms is quite
encouraging
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V. Arbitration and Class Actions

Class actions are a novelly in Mexico, its inserlion comes along with the reform of the
constitutional articles 2™ and 17", inter alia, in late summer of 2011. The verbiage
employed in § 17" seems to exclude class’s rights from the arbitrability concept. Two
postures arose from lhe aforementioned uncerlainly; the first one asserts thal the arbitral
tribunal lacks jurisdiction lo hear cases related lo class's rights. The second one, avers
Ihal the intent of this legal provision was lo delermine, when seeking judicial intervention,
whal type of court would hear class aclions cases without limiting arbitral tribunals lo doing
so whenever class’s nghts were involved. Wilhoul yel having the answer as to the
intention of §17" in regard to the arbilrability of dispules involving class’s rights, a recent
case heard by lhe Supreme Court has created lension in this matter since it will be fixing a
precedent of perspeclive and interpretalion of the issue.

This case iniliated when a class action was filed on August 2013 by a class comprised by
62 plaintiffs (owners of a golf club membership) before a Federal District Court. The class
demanded compliance of the terms and conditions of the Golf Membership Agreement. An
arbitration clause was included in such agreement; therefore any dispute arising out of
such agreemenl was lo be resolved through arbilration. The real problem lies on the lack
of precedenls addressing the arbilrabilily of classes’ rights.

Without notifying the counterparty or giving right to the plaintiffs to submit their comments
in regard to the existence of the arbitration agreement, the Federal District Court ruled 1t
lacked jurisdiction to hear the case since the parties had agreed on arbitration. It 15
important lo highlight two issues thal look place: (i) none of the parties demanded the
judge to turn the case over to arbitralion since the judge decided its lack of jurisdiclion
without nolifying the respondent, and (ii) the judge did not delermine whether the classes’
rights were parl of the concepl of arbilrability in Mexico. Therefore, the Federal District
Judge should have not ruled lacking jurisdiction.’

After the class appealed the Federal Judge's decision, the Federal Appeals Court upheld
the lower court's decision. On their lasl attempt to secure protection of their collective
rights, the class filed an Amparo claim, claim that was allracted by the Supreme Court of
Juslice.

The Supreme Court of Justice decided on September 24", 2014 to reverse lhe Federal
Appeals Court decision and that of the Federal District Court' on the grounds that (i)
nolwithstanding the presence of an arbitral agreement, the Federal District Court cannol
declare itsell incompelent ex officio since the parties may have alterwards agreed lo lake
the case before the courts, (i) the facl thal the legal relationship is one of the business-

' In Mexico when one party brings the case belore a judicial court and the agreement (base of the
dispute) provides arbitration; it is essential, for the judge to turn the case over ta arbitralion, the
request 1o do so by one of the parties involved. Article 1424 of the Commerce Codde

* Supreme Court of Justice s findings brief i1s attached hereto
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consumer relationship, and (iii) when class's rights are involved, the Courl cannol excuse
itsell just because there is an arbitration clause. The Supreme Court of Justice's findings
orders the Federal Appeals Court lo reverse ils ruling and order the Federal Distnct Judge
to restore the judicial proceedings. Consequently, the incompetence of a court lo hear a
case cannol be argued only because an arbitration agreement has been sel in a certain
conlract,

V. Arbitration and Amparo

The enaciment of the new Amparo Acl in 2013 provides the admissibility of an Amparo
clam agains! acls of particulars equivalent to those of authorities. In order to be
considered an authority under the Amparo Act, the following elements of the act must exist
and prevail:

1. The act itsell has to affect and modify the legal siluation of the plaintiff (*Quejoso”);
2. Such act has lo be unilaleral and binding;
3. The powers of the particular must be determined on a general law.

The dangers of an arbilrator being considered an authority under those terms s high,
since lhe award affects and modifies the legal siluation of the arbitration parlies
(respondent and claimant), it is decided unilaterally and is binding for all the arbitration
parlies.

However, recent decisions on this regard have shown thal Courts will maintain the current
crilenia, that is, the arbitralor is nol an aulhority under the Amparo Law terms.

VI. Conclusion

Even when Mexico's regulations regarding allernate dispute resolution have been
considerably enhanced, specifically on the slrengthening of the judicial public service
known as alternate juslice, efforts to implement those mechanisms inlo other areas, where
citizen's attention is given, is still underway. The presence of arbitration clauses in
standard contracts should be interprel as to the will of the parties to arbitrate their disputes
related to individual rights, without waiving its right to seek judicial protection of ils
collective rights. It is expecled and ideal for the Mexican government to kick off a national
movemenl that boosts the use of these fligures as public policy.
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Iste reporte destaca ciertos desarrollos en México en materia de arbitraje para la reunion anual

del grupo de expertos de NAFTA 2022,

Como se veri, en el periodo 2013-2014 se ban generado desarrollos que son como regla

positivos. Como excepeion, existen areas en estado de fluctuacion que merecen atencion con miras a
asceurar que el resultado sea positivo. A conunuacion se explican,

GONZALEZ DE COSSIo ABOGADOS, 8., (www.pdea.comamy) Observactones  ienvenidas o

fpcossiofepdeacom.my,

que de Acacias 61 8, Bosgues de las Lomas 11700 Mexico, DU Tel. [+52.55] 5250 1RBO Fax (+5250] A251 1R
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1. PERMISION DEL ARBITRAJE EN LA REFORMA ENERGETICA

En diciembre 2013 s¢ modifico la Constitucion Federal para implementar un cambio total al régimen
de hidrocarburos en México. Se trata de la reforma mas importante en la materia en los alumos 80
anos. EL 11 de agosto de 2014 se emind legislacion seeundaria, dentro de la cual destaca la ey de
Hidrocarbmms. V1 articulo 21 de dicha ley permite expressis rerfis pactar arbitraje, al establecer:

Tratindose de controversias referdas a los Contratos para ke Lxploractan y Vxtracedan, con exccpeton de I

mencionadu en el articnlo anterior, sc podrin prever mecanismos alternititos para s solwcion, mclnyendo

actierdos arbitrales cn términos de fo dispuestn en el Titnlo Coarto del | b Quinto del Cidigo de Comerceo )

lus tritados infernacionales en materia de arlutrape y solucion de controrersias de Jos que México sea parte,

la Comnsian Nactonal de idrocarburos y los Contratistas ho se somicleran, en nmghin case, o leyes

extrangeras. 1 procedinnenta avbitral en tada caso, se apustari a lo sigaente:

l. 1 as deyes aplicables sevin lus Vayes Vederiles Mexicanas;

1. Ne realizard en tdioma cspaniol; )

HI. L fande seri dictade en estricte dervcha y sexd ebligatoro y firme para anrbas partes.

11 paso tiene es en general positvo (§a). Algunos aspectos merecen comentario, sin embargo (§h).

R Lo POSITIVG

Ll paso es una gran victoria, Se trata de una pu. za legislativa importante. El que como regla se habilite
L arbirabilidad de Ia matena es loable, maxime ¢l (intenso) debate que existio sobre la posibilidad de
utihizar arbitraje. (Kl autor fue consultado al respecto en dos ocasiones por autoridades administrativas

v legislanivas,)

13. Loy MEJORABLL

El régimen adoptado merece dos observaciones: (1) respecto de la no arbitrabilidad de la rescision
administrativa v terminacion anticipada, v (2) si v arbiteabilidad de Lo materia es general o especial,

1. No arbitrabilidad de la reseision administrativa y terminacion anticipada

L marbirabilidad de la reseision administeativa y terminacion anticipada hace eco del estatus actual de
In matena, que ha provocado discusion v un caso lamentable. En reportes anteriores he comentado
este desarrollo, A su vez, 1o he analizado en detalle en otros contextos. Fn este reporte me limito
mtormar al Grupo Latinoamericano que L restriccion continga.

2. sRégimen de excepeion?

Ll articulo establece Ta posibilidad de pactar arbitraje en contratos de exploracion v extraccion,
exeepruando el régimen de rescision administratva, Bl que cllo sea an régimen de excepeion o a
torma en que el legislador comunica que la materia es arbierable s gewere ¢s un tema abierto, dado L
torma en que se redactd. Aunque alude al contrato que constituye ¢l corazon de la lev, de propiciarse la
necestdad de usar otros detonara la duda sobre si ello es posible conforme a dicha b gpeeralis. Ante
¢llo, hubiera sido conveniente simplemente indicar que la warersa (no i contrato que versa sobre ella) es
arbitrable.  Por ende, se sugiere que tengan lugar pasos para defender I idea que Ta normi es en una

' ARBITRAE Y CONTRATACION GUBERNAMENTAL, visible ¢n www.edeacomamx/ Pablicaciones,  ARMTRAIL, +*
Bl 2004, capitalo XV, pp. 1193 of sy

bostpre ol Acacran ) B8 sijues e Lis Lonsas 1170010 Mesxea, 1Y) Fiel (#5250 9205 L1HED Faxts



Grupo de Expertos - NAFTA 2022
Octubre 2014
3

L

norma habilitante con impacto general. De decidirse que el régimen es de excepeion, ¢l paso seri
lamentable pues invitara ambigticdades v procedimientos paralelos.

11. ORDEN PUBLICO

La saga del caso Conproca” recientemente arrojo dos decisiones importantes v que merecen aplauso por
varios motivos. A continuacion me enfoco en orden puablico, para luego enunciar algunos puntos
loables.”

A DEFINICION DE ORDEN PUBLICO

La detinicion empleada en ¢l caso Compraca es loable por tres motivos: su contenido, lo alto del
estandar v el método seguido.

1. Nocion
La definicion empleada es:’

<o un laudo arbitral es contranio al orden publico v ... por ende constituve una causal de
nulidad, cuando la cucsnon dilucidiada se cologue mas alli de los limites del dicho orden, es
decrr, mas alli de las instuciones juridicas del tado, de los principios, normas ¢
nsttuciones que lo conforman v que trasciende a la comunidad por lo ofensivo v grave del
verro cometido en la decision. Un ludo de este npo estaria alterando el limite que marca el
orden publico, a saber, ¢l mecanismo a rraves del cual el Estado impide que ciertos actos
particulares afecten intereses fundamentales de la sociedad. ...

li violacion a los principios esenciales del Estado, que trasciende o la comunidad por 1o
atensivo v grave del verro cometido en la decision. ...

¢l orden publico se afecta cuando con motivo de la decision se priva a L colecnvidad de un
beneticio que le otorgan las leves o se le infiere un dano que de otra manera no resentiria. ..

2. Adjetivos

k1 juez de nulidad no solo adopto una definicion plausible, sino que le incluyo dos adjetivos que tienen
por efecto elevar el estindar v hacerlo mas estrecho:

Una vez sentado lo que .. debe entenderse por orden publico, conviene deeir ademias que Ja
violacién ... debe ser evidente, cs decir, cuando se invoque dicha causal, ¢l tribunal deberi
llevar a cabo un andlisis restrictive de la supuesia violacion v sdle ante una patente
violacidn podrd ordenar la nulidad. ...

s Arbitrage 1CC 1700/ KGA, Laado de 23 de diciembre de 2001 Gunto con addenda de 19 de abrl de 2012).

Sentencii del Juez Decimo Pnmero de Distrito en Mareria Civil del Disteito Federal del 11 de noviembre de 2013
que resolvio la demanda de nulidad en contea del Laudo, expediente 85/ 2002 (" Nentencia Noududad "), Sentencia del
Cuarto Tribunal Colegrado en Marteria Civil del Pamer Circunto de 3 de julio de 20014 que resolvia el amparo
directo en contra de Ly Sentencia de Nuludad, expediente DLC 4/ 2004 de (“Sensenra™).

Sentencia, pp. 65-0f.

Sentencia, . 66,

Hosgue de Acacias 61 B, Bosgues de By Lomas L7000 Mesien, 1D Tel. (+H285) R25 L1880 Fax (+52.50) haS1 1ubl
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3. M¢étodo

Il mctodo seguido merece reconocimiento v aplauso.  Las decisiones hicieron un andlisis de Ia lev
modelo de la UNCITRAL (incluyendo sus trabajos preparatorios), su guia de implementacion, v su
digesto. - Ademis, utlizd derecho comparado arbitral.  Finalmente, cito a tres tratadistas arbitrales:
Dyali Jimenez,"” Jan Paulsson' v Francisco Gonzilez de Cossio.”

El que dichos tribunales hayan hecho dicho paso comunica mucho de la predisposicion
favorable del Poder Judicial mexicano hacia el arbitraje.
3. OTROS PUNTOS LOABLES

la Sentencia estia plagada de determinaciones v aseveraciones atinadas v plausibles sobre derecho
arbitral. Por cjemplo:

1. L] arbitraje es de naturaleza contractual; convencional,™

[ £

: 1<l arbitraje es consensual.

Los tribunales arbitrales no son organos de Estado. No son autoridades.”

d

=

La autonomia de la voluntad prima en el arbitraje.

I

. I<co continud que el juicio de nulidad no debe en modo alguno entrar al fondo del laudo.

G. Debido proceso no es orden publico. (La reclamante argumentaba que la violacion al deber de
un proceso debido era también una violacion al orden pablico.  El juez esclarecio que no
existio violacion al debido proceso. Y aunque hubiera existido, ¢l concepto de nulidad cra
diverso al de orden publico.)

7. Para que exista una violacion a debido proceso, para que sea una causal de nulidad, debe ser
“evidente; “palmario™. En sus palabras:

¢l analisis del debido proceso para cfectos de declarar 1a nulidad del laudo
arbitral debe resultar evidente, cs decir, debe probarse que la parte que se
asiente afectada de manera notoria no tuvo oportunidad de probar ni alegar en
¢l procedimicento arbitral o bien que en el laudo mismo sus prucbas de ninguin
modo se tomaron en cuenta; es decir, ¢l quebranto al debido proceso debe ser
palmario.”' (¢énfasis anadido)

En el contexto del tema relacionado con la (posible) renuncia al juicio de nulidad.

. En ¢l conexto de la nocion de orden publico.  La obra citada fue: 12/ ardens prililion camo ctens pan negar of
reconocimienito ¥ ki epecuaion de landos arbitrales, en L Aebitragpe Comercial Intervaconal, Guido S, “Tawil v Eduardo Zuleta,
(Eds.), AdeledoPerror. (Sentencia, p, 343.)

Sentencia, pp. 295 v 345, Las cieas tucron al ensavo Hacra ana Definscian. Mexivans de orden priblica v ¢l amparo
T55/2011 donde la Suprema Corte de Justein de la Naewon uso un articulo de dicho autor publicado en la revise
del Club Espanol del Arbitraje para fijar un entenio respecto de la defimicion de orden puablico

I El mbunal eolegndo (de apelacion) dedico todo un apartado previo, coma exordio, para mdicar L naturaleza del
arbitrge. (pp. 275 o seq.) Al hacerlo, hizo hincapic en su caricter consensual, convencional, ¢l efecto vineulante
del Laudo “eomo st hubtera resuclto un juez del Bstado™,

Sentenciy, p. 142

o Sentencia, p. 108-109,

Busque de Acacias 61 B, Bosques de Tas Lomas 1170 Mexico, L1 Tel. (+532.50) SZRLLIHE0 Fax [+H2A0) K251 1681
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El que el laudo impacte dinero prbilico, gasto prblico, no lo implica violacion al orden pribsleco.””

APORTACIONES A DERECHO ARBITRAL

a Sentencia esti plagada de aportaciones plausibles a derecho arbitral. Por ejemplo:
I Sent plagada de ape plausibl lerecd bitral. Por ¢jempl

1.

Lnfasis en que I intervencion judicial debe ser minima; v nunca involuera meterse en tondo,
En sus palabras: “El control judicial del procedimiento arbitral no es una via para acceder a una
instancii que revise integralmente la controversia resuelta por el tribunal arbitral™. ™

La negativa a impugnar un laudo parcial tiene por efecto que no pueda recurrirse su contenido
en ¢l juicio de nulidad del laudo final.”" Se torna en obligatorio pues se entiende que renunceio a
su derecho a impugnar conforme al articulo 1420 del Codigo de Comercio.™  El Tribunal
Colegiado hizo cco del punto.™

La aclaracion del laudo forma parte del laudo;
Motivacion del laudo no es orden publice !

La renuncia contenida en el articulo 28(6) del anterior Reglamento 1CC (39 del actual, 2012) no
signitica renuncia al juicio de nulidad.
Ll articulo 1420 del Codigo de Comercio (equivalente al 4 de la Ley Maodelo de UNCPTRAL v
39 del reglimento 1CC) tiene el efecto procesal de una preclusion. Un consentimiento procesal
o perdida de derechos procesales por falta de reclamo o paso del tempo.”
Reconocimiento v Ejecucion: definio atinadamente lo que es ¢l “reconocimiento™ v a
B oy A

cjecucion” de un laudo.

TEMAS DISCUTIBLES

La Sentencia toca (mas no abunda sobre) algunos aspectos profundos ¢ interesantes que merecen ser

comentados:

Parcialidad de un perito paede actualizar la causal de debido proceso.™ Sin embargo, en ¢l caso
no ocurrio pues ¢l tribunal arbitral que conocid de I objecion deeidio que no - existia tal
parcialidad, por lo que “no existe razon para afirmar que en ese aspecto se dejo sin detensa a la
accionante [Pemex)™. "

Sentenciy, p 197

Sentenci, p. 67

Sentenci, . 33

Sentencia, . 206

Sentencia, pp. 3153106,

SL'IIICIIt'i'.I._ |||1. 2.

Sentencia, p. 281.

Sentencia, p. 183-284,

Arviculo L4570 del Ca N!l_L'_II de Comercm,

Semencia, p. 213

psrpite e Acacrs 60 1 Bosaaes e Bas Lomas 11700 Mexicn, DD I'el 1 +52.55) S25118B0 Fax {+52.55]15251.1881
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Fl aleance de la motivacion de un laudo. Al respecto, razono que:

!d

esta juzgadora advierte que ¢l laudo ... contiene las razones por las cuales los arbirros
estimaron procedentes las condenas que las partes someticron a su potestad, de ahi que no
puede determinarse gue no esté motivado ..

c..revisar si la motivacion expresada es exhaustiva v adecuada para sostener las condenas, es una
cueston que no esti permitida pues ello equivaldria a analizar Ia legalidad de 1o decidida.

I1I.  ARBITRO COMO AUTORIDAD PARA EFECTOS DEL AMPARO

L.a improcedencia del amparo en contra del arbitro o sus actos era aceprada v clara anto en derecho
eserito, derecho jurisprudencial v la practica hasta abril 2013, A la luz de la nueva ley de amparo (2 de
abril de 2013)," sc ha revivido la discusion sorbe ¢l punto. A continuacion se comenta el régimen v los
desarrollos.

A REGIMEN NI ENO QUL INVITA DUDA

[a fraccion 11 del articulo 5 de la nueva Ley de Amparo establece:
La auwtoridad responsable, reniendo al caricier, con independencia de su naturaleza formal, Ia
que dicta, ordena, cjecuta o trata de ejecutar ¢l acto que crea, modifica o extungue situaciones
juridicas ¢n forma unilateral v obligatoria; u omita ¢l acto que de realizarse crearia, modificaria o
extinguiria dichas situaciones juridicas.
Para los efectos de esta Ley, los particulares tendrin la calidad de autondad responsable cuando
realicen actos equivalentes a los de autoridad, que afecten derechos en los términos de esta
traccion, v cuvas funciones estén determinadas pOr una norma general,

Del precepto citado, tres cuestiones merecen comentarios
1. Il eritenio “moditique situaciones juridicas en forma unilateral v obligatoria™;

2. Los ‘particulares’ seran considerados  ‘autoridad  responsable’  cuando  realicen “actos
cquivalentes a los de autoridad™; v

3 Il requisito “funciones determinadas por una norma general™.

1. Modificacion de situaciones juridicas en forma unilateral y obligatoria

12l primer parrato eristaliza en ley el criterio conocido como ‘autoridades’ de facto. 1] paso obliga la
pregunta: sactualiza ¢l arbitro dicha hipotesis normativa?  Existe diferencia de opinion,  Hasta
recientemente, la respuesta del Poder Judicial habia sido que el arbitro no pucde ser considerado
autoridad—inclusive dv facto.” Sin embargo, dado el animo garantista de la reforma, algunos cobijaban
sospechas.

" Sentencia, p. 221,

W Lev de Amparo, Reglamentari de los Articulos 103 v 107 de la Consttucion Polinea de los [=stados Fhindos
Mexicanos, publicada en el Diario Oficial de Ia Federacion ¢l 2 de abrl de 2013 (“Ley de Amparo”).

W LI mouvo esencial es que se trata de un ente privado, producto de la libertad contractual, Concebir coma pailice
lo que en esenen es pravads es desnataralizarlo.

Bosque de Acacias 61 B, Bosques de Las Lomas 11700 México, DU, Tel, (+52.55) G2ZALIRBY Fax (+52.55) 52611154
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2. Actos equivalentes a los de autoridad

Il segundo pareafo del articulo 501 de la Ley de Amparo introduce una novedad: la pnsll)llld ad que
entes privados puedan ser considerados como “autoridades responsables’ para cfectos del juicio de
amparo.” Ello ha generado diferencias sobre st ¢l eriterio se cumple por el drbitro. Mientras que
algunos consideran que la labor de juzgar que hace un arbitro es ‘equivalente” a la del juez nacional,
otros distinguen las acuvidades aster afra, en base a la tuente, aleance v naturaleza de la jurisdicaon
ciereida,”

3. Funciones determinadas en norma general

Il eriterio “funciones determinadas por una norma general” ha generado dudas. Tomado ad Jrera,
incluiria a los arbitros. Sin embargo, obliga la pregunta: 2qué actividad no lo actualizaz Toda T
actividad humana tiene (direeta o indirectamente) un soporte en una norma. Lucgo entonces, ¢l poder
judicial necesitard zanjar.  Debe hacerse labor para cerciorar que la figura del drbitro quede fuera del
radio de accion de I misma,

13. IMPLEAMENTACION JUDICEAL

Recientemente ha habido desarrollos sobre este tema, tanto lamentables como plausibles,

] 8 Lamentables

i un par de easos se ha sostenido que ¢l amparo puede proceder en contra de un drbitro. En mayo
<) . el 5 - o W 9 J

de 2013 un juez admito un juicio de amparo en contra de un drbitro.™  Es la primera vez que cllo

ocurre. Aunque ¢l juicio esti pendiente, tres cosas merecen ser resaltadas:

i) 1 acto reclamado fue ¢l laudo arbitral;
i) La deaision (fauto’) carece de analisis sobre la procedencia del amparo;
1) Fl recurso presentado por el arbitro (queja) fue rechazado por considerar que no nene

. . 15
legimacion procesal para hacerlo,

Lo anterior merece andlisis, no solo por que ¢l resultado parece incorrecto, sino ademis porque es
parte del acomodo que tendra lugar en ¢l Poder Judicial dado que se trata de una nueva ley con
paradigmas novedosos.

W I-b desarrollo merece mucho comentario quu .|qu! no ll.lub L otro contexto o lu Ilu.'hn PARANTISA
W) MA, en RE J i 4 oL OO

DL ENOLUCJONARZ, Coleccion Foro de 1y “.lrr.l Mexicana, ( ulq.‘ln de A |ltlj., tdos, A, Edl Themis, Mesien,
D 20020 po 1089 v GARANTISMOL Y ARBITRAL: UN LASO DIEMA, Par \.n;ar.w. (visibles en
www gdeacommy/publicaciones farbitrage).

L Nerarnculo L ARBITRO N0y s AUTORIDAD Hue se adpunea g este ]{c[iﬂﬂt’.

l'.\['l. 347200 1L Auto del 22 de mave de 20135,

Para ser exactos, existii un antecedente, pero exphicable mas como un verro judicial yue retlecovo de ung
tendencrr, Ademas, noocurnid en base al nuevo derecho de amparo.

Sentenci de Recurso de Quepa (QUC 67 /2013, 8 de julio de 2013,

Bosgpoe b Acacins 68 B Rosaues de s Lomas TIT00 Mésien, DL, Tl (+5285) G205 LIHHD Tas (52551 5251 1HRI
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A suvez, en ¢l contexto del juicio de cjecucion de un caso 1CC reciente, se admitio el amparo

en contra de arbitros. (El caso se encuentra sub indice y ha sido atraido a la Suprema Corte de Justicia de
la Nacion para definicion.)

2 Plausibles

Sc observa una rendencia a no considerar al drbitro como autoridad.  Existen casos que han sostenido
que ¢l arbitro no es auwtoridad, generando criterios plausibles. Ademis, ministros importantes de la
Suprema Corte de Justicia de la Nacion han sido activistas en considerar que ¢l arbitro no ¢s autoridad.

1 L]
L'n caso reciente, se sostuvo que:

“Lo anterior pone de manifiesto que al drbitro privado no se le pueda considerar autoridad
responsable para ctectos del juicio de amparo, al no contar con imperio por si mismo pari
poder hacer cumplir sus determinaciones,™

A su vez, en otro caso reciente se emitio el siguiente eriterio:”’

LAUDO EMITIDO POR ARBITRO PARTICULAR. ES INCOMPETENTE EL TRIBUNAL
COLEGIADO DE CIRCUITO PARA CONOCER DE EL EN EL AMPARO DIRECTO.
De las fracciones 11, inciso a) v V, inciso ¢), del articulo 107 de Ia Constitucion Polinea de los
Estados Unidos Mexicanos, asi como en el diverso 170 de la nueva Ley de Amparo, se advierte
que los Tribunales Colegindos de Circuito son competentes para conocer de los juicios de
amparo dirccto, los que solo proceden contra sentencias definivas, laudos v resoluciones que le
ponen fin al juicio, dictadas por tribunales judiciales, administrativos o del trabajo. En ese
contexto normativo, la validez de un laudo eminido por un arbitro partcular no puede dilucidarse
a raves de dicho medio de detensa, al tratarse de una decision que no es emitda por los
tnbunales de referencia, pucs no es suficiente para csumar la comperencia de dichos organos, que
la deetsion senalada como acto reclamado tenga Iy denominacion de laudo, va que tal es la nocion

que Corresp mde a las resoluciones detinitivas que emiten los tribunales del trabajo, v oesa
naturaleza no corresponde al drbitro que emitd el acto que se reclima en un procedimiento
arbitral pactado por las partes, pues un requisito sine qua non para estimar la posibilidad de que
en el amparo directo pueda cuestionarse la regularidad de ese tipo de actos, s que sean emittdos
por tribunales del Estado v no por adrbitros privados. Por ende, en estos casos ¢l Tribunal
Colegiado de Circuito, con fundamento en el articulo 45 de la Ley de Amparo, debe declarar su
ncompetencia v remitir ¢l asunto al Juez de Distrito que corresponda, quien debera pronunciarse
sobre la posibilidad de que ¢l arbitro, como particular que emite un acto cqmpnr:lhlc al de
autornidad, pueda ser considerado como responsable para efectos del juicio de amparo,

Aunque merece refinacion, en términos generales ¢l eriterio es plausible.”

Quepa 12172014, sentencia de 28 de agosto de 2014, P72
Amparo dirccto 38472013, 8 de agosto de 2003, Unanimidad de votos, Tesis: L50.C.76 € (104, Regpstro
2007320, Décima Lpoea, Tabunales Colepiados de Cireuito, Estoy en deada con Claus von Wobeser v Adrian

Magallanes por haber compartdo este enrenio,

Existen algunos aspectos a pubie, que abordo en drbitrye, L, Pormaa, 4a cod, 2014 (capitulo XV). En esencn,
pucde mvitar confusion dada la redacaion del rubro y su pamera porcion del entenio. Por cjeplo, podna leerse en
cl senudo que ¢l juicio de amparo que procede es ol indineto, no el direre. La imterpretacion no seria ly mejor
Despucs de todo, ¢l enteno es annado en que sostiene que ¢l juicio de amparo no procede en contra de los landos
arbitrales al mzonar gque .k validez de un lado eomtido por un arbiteo parocular no puede diluctdarse a rraves
de uicio de amparo] al tratarse de una decision que no es eminda por los mbunales de referencia Jiibunales

estatales: colegndos)...”

Hosgue de Acacias 61 B, Bosques de las Lomas 11700 Mexicn, L, Tel. (+52.55] 325 L1HED Fax (+052.501 525100061
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€ COMENTARIO

Il desarrollo ha generado eritica—en ocasiones, exagerada. Deseo proponer que, aunque es necesario
evitar que se utilice para mermar la eficacia del arbitraje, Ia erivica debe entender v evitar radicalizar.

151 desarrollo debe entenderse antes de enticarse. 1 ampliacion textual de la nocion “autoridad
responsable’ es positiva, - Busea ampliar ¢l radio wielar de los derechos humanos brindando la
posibilidad de sujetar a control constitucional actos que podian colarse por las ranuras de la definicion
anterior.” Para cllo, necesitamos entender la rason détre del desarrollo y—en base al idioma del
derecho de amparo—hacer ver que no procede.’ Fisto e sutil pero importante. Nucha de la defensa de la
figura ocurre desde el perspectiva arbitral, mas no constitucional.  Como resultado, con frecuencia
detecto un didlogo de sordos carente de resultados constructivos.

La critica exagerada v radical debe erradicarse,  Iscucho voces de colegas que pronostican ¢l
fin del mundo arbitral.  La apreciacion no solo es téenicamente incorrecta v exagerada, sino que
ademas vita ¢l resultado negativo—pues los detractores afilarin sus dientes —c¢ incrementarin
esfuerzos— ante tal posibilidad.

i El articulo 11 de la Ley de Amparo de 1936 definia o la autondad responsable’ como: “la que dicta, promulua,

publica, ordena, elecuta o trata de epeeutar la lev o el acto reclamado.” Bajo dicha defimeion se generaron muchos
enterios que buseaban resolver dudas generadas por dreas grises. Bl arbitro” siempre quedao fuera de la lnpotess,

: L autor ha realizado estucrzos en llitlllb sentido Iud' ensayos d p!u dL pagina 6y 7, as mismo, B L
HUMANO ARBITRAL: : d 4. 'LMJMU__LILBL._QL

INTEHERRENCIA JUDICIAL v LL_LLD.I...._HLLL.&UJ..L\.LLI!U.'.'_ (www.gdea.com.my/publicaciones/arbitraic).
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