
NAFTA ADVISORY COMMTTEE ON PRIVATE COMMERCIAL DISPUTES 

Monday, Octohe r 6, 2014 

M inutes of the XXIV Meeting 

Octobe r 5-7, 2014 
Sheraton Hotel Newfoundland 

Sto John's, Newfoundland and Labrador 

The business of the Committee was preceded by the opening recept ion on the evening of October 5th 

hosted by the law firm of Melnnes Coopero Amongst attendees was the Honourahle John ( rosbie whose 
long and distinguished career has included Ministe r of International Trade. Mr. (rosbie spoke on the 
occasian of the twent ieth anniversary of the ent ry into force of the North American Free Trade 
Agreement. 

The (anadían government co-chair, Reuhen East, opening the meet ing by formally welcoming the 
participants, recognizing the co-organizer of the meeting Daniel Whalen, outlining the agenda for the 
Committee's XXIVth meeting (see attached program) and reviewing the meet ing's materials. The U.S. 
and Mex ica n government co-chairs, respective ly Michael Coffee and Geovanni Hernandez Sa lvador, 
made opening remarks. 

The Minutes of t he XXIII meet ing in l os Angeles, w hich were ci rculated several months in advance of the 
meeting in final form, were form ally adopted. 

Subcommi ttee and taskfo rce reports were made in plenary in the fo llowing order: (1 ) Website 
Subcommittee; (2) Outreach SubcommiUee; (3) Taskforce on the Developmen t of Judicia l Train ing; (4) 
Transportat ion Taskforce; (5) Energy Taskforce; (6) Taskforce on Arbit ral Agreements. 

Report of t he Website Subcommittee (Elizabeth Pocock and Kevin Banks) 

The fuI! wriUen report of the Website Subcommittee was provided to the attendees and subseq uen tly 
circu lated to the fuI! (ommiUee elect ron ica lly. Key act ivi t ies over the past year include: website 
revisions, removal of the arbitrat ion institut ions page, t he Unked-in proposal and the addition of 
Committee member bios. The website revisions were ci rculated by the government co-chairs for 
comment, having been presented in detail at the 2013 mee ting. AII changes are de tailed in table format 
as Annex I to the subcommittee's written report. Subject to the highlighted areas set out in the 
revisions, which require input and/or drafting, the Committee approved the revisions to be 
implemented by t he webmaste r. 

ACTION: The Website Subcommittee wil l ensure the implementat ion of the revisions through liaising 
with the Committee website's webmaster (El izabeth Pocock and Kevin Banks) . 

The highl ighted areas requiring drafting for which the subcommittee will seek input are as follows: 

a. Add sentences from the l egal Development Subcommittee about how ADR is used with in the 
NAFTA region-including statistics if possible 
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b. Consider adding a paragraph on limited enforcement and recognition of mediation settlements 
(i.e. in certain sta tes) 

c. Consider adding more information on enforcement of awards 
d. For discussion on enforcement of arbitra l awards in the NAFTA region, see 'Enforcing 

Agreements to Arbitrate and Arb itral Awards in the NAFTA countries" (seek ing to locate the 
document) 

e. Section on Conci liation- requires drafting 

ACTION: Website Subcommittee to draft an emai l seeking assistance for drafting of the above list for 
approval and circulation to the Committee by the government co-chairs. 

The Committee revisited the removal of the principal arbitration institutions page in favour of revising 
the page so as to ensure equa lity as between institutions se lected in the region, avoid ing the 
appearance of recommending/endorsing the use of an arbitral institution and ensuring that the list is 
inclusive, i.e. so that non-listed ent ities cou ld apply to be included. One of the key issues discussed was 
the process by wh ich such intuitions would be approved. 

ACTION: On behalf of the Website Subcommittee, Kevin Banks has offered to draft the links to 

arbitration institutions page for circulation and review. 

During the 2013 meeting, the Website Subcommittee proposed the use of linked-in as a tool of 
communication on a members' only basis. Full detai ls of the proposal were included in the materials. 
The government co-chairs agreed to consider the proposa l in each country. The Mexican government 
co-chair indicated that he would complete internal consultations and revert to other government co­
chai rs with his government's position in the coming weeks. 

ACTION: Mexico to complete internal consu lta t ia n in respect of the Website Subcommittee's linked-in 
proposal and revert to U.S. and Canadian government co-chairs with response in the coming weeks. 

Finally, the Website Subcommittee received a number of short Committee member bias to be added to 
the Committee website, based on circulation of the forms by the government co-chairs. 

ACTION: Government co-chairs to submit all approved bias received to the Website Subcommittee for 
uploading onto the website. The Website Subcommittee to liaise with the webmaster to ensure they are 
uploaded. 

ACTION: Mexican government co-cha ir to appoint member of its delegation to the website 
subcommittee. 

Report of the Outreach Subcommittee and taskforce on the development of judicial training 
(Elizabeth Pocock with Jim Nelson) 

The full written report of the Outreach Subcommittee was provided to the attendees and subsequently 
circulated to the full Committee electronica lly. The Outreach Subcommittee presented the events for 
2013-2014, which were: (1) Southwestern law School Outreach in conjunction with 2013 NAFTA 2022 
Committee meeting in los Angeles; (2) Tucson Business Event, "Making ADR Accessible to AII" and (3) 
2014 Arizona Bar Conference Panel, "Best Practices in Internationa l Arbi t ration). Included in the 
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Outreach subcommittee's report was a separate report from Jim Nelson in respect of judicial training 
programs of the Colorado Judicial Institute. There were no future outreach events to report. 

Report of the Task force on Sectoral AOR for the Transportation Industrv (El izabeth Pocock) 

Elizabeth Pocock delivered the transportation taskforce's report, which was also included in the 
materials circu lated to the Committee members. The report included an update on the cross-border 
trucking pifot program to be completed in the fall of 2014, a survey developed for circulation to industry 
association partners and a summary of interviews of counsel and arbitrators who deal with international 
transportation matters. 

Report of the Taskforce on Sectoral AOR for the Energy Industrv (Reuben East on behalf of James 
Redmond) 

As at the time of last year's Committee meeting the Task Force had created a survey to be used to t ry to 
determine if there was a need for or any interest in the creation of sorne sort of sectoral arbitration 
system for energy. The energy task force tried to make contact with so me organizations in the supply 
and services area without much success, but managed to elicit so me ¡nterest on the part of one 
organizatíon, the Resource Industry Supplíers Associatíon (RISA). RISA had indicated a willingness to post 
the Task Force's survey on their website so that their members could access the survey and respond to it 
if they wished, with the intent that RISA members would indicate their experiences in resolving cross­
border disputes. The task force had the necessary adjustments made to the survey so that it could be 
posted, and provided it to RISA. However, RISA apparently had a change of heart and when their 
updated website appeared it did not include s link to the survey. 

Jim Nelson noted an upcoming conference in Calgary in the fall of 2014 in which severa l Committee 
members, along with his contact wou ld be attending. It was proposed that the Committee members 
attending would reach out to key participants to gauge interest and report back to the task force and 
government co-chairs, after which the mandate of the taskforce could be reviewed. 

ACTION : BiI! Horton and Jim Nelson to rea ch out to Committee members attending the fa ll conference 
and his contacts in the industry attending to gauge interest on the Energy Task force's behalf. 

Taskforce on Arbitral Agreements ( William (BU n Horton) 

Bill Horton updated the Committee on the progress of two documents: (1) a general discussion 
document, introducing international arbitration and noting key issues to assist in the drafting of an 
arbitration agreement; (2) an arbitration clause builder presented as a series of questions in table 
formaL Both documents were presented to the Committee at the 2013 meeting and have since 
undergone revisions based on task force member input. The first document is ready to be uploaded. 

The Committee thanked BiII for his work on these documents and discussed the contents of both 
documents. 

ACTION: U.S. delegation to review the arbitration da use builder document presented by Bill Horton on 
behalf of the Task Force on Arbitra l Agreements. US delegation to provide any ed its to Canadian and 
Mexican government co-chairs and to BilJ Horton for review. Government co-chairs to decide if clause 
builder document shou ld be uploaded to the Committee website. 
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luncheon Speaker: Andrew Noseworthv 

Andrew Noseworthy, Senior Advisor to the President (Energy) of the Atlantic Canada Opport unities 
Agency delivered a presentation: "Newfoundland and the Petro leum Sector" . 

Legal Development reports 

1. United States (Carolyn l amm) 

Carolyn Lamm submitted and presented the US report. The written report, circulated to the members, is 
appended to these Minutes. 

2. Mexico (Francisco Ganzalez de Coss io) 

Francisco Gonzalez de Cossio presented Mexico's report via telephone. Mexico also provided a written 
report in two parts which were circulated to the Committee members and have been appended to these 
Minutes. 

3. Canada (Bm Harton and Kevin Banks) 

Bi l! Horton and Kevin Banks presented two important case law developments in respect of Sottva 
Capital Corp. v. Creston Moly Corp. and Union Corbide Conada Inc. v. Bombardier Inc. Written 
summaries of their remarks to fo llow. 

ACTION: Bill Horton and Kevin Banks to submit written summaries of their remarks that comprise 
Canada's legal Developments Report which wi ll be to be circu lated to the Committee members. 

The Canadian government co-chair closed Mondays' port ion of the meeting by noting that the 
discussion of work plans for ea eh subcommiUee and taskforce would occur Tuesday morning in plenary. 
The Government of Canada's Department of Foreign Affairs, Trade and Development hosted a reception 
for local arbitrators, mediators and members of the local Bar on the evening of the October 6th

. 

Tuesday, October 7, 2014 

Work Plans for 2014-2015: 

The Canadian government co-cha ir reviewed work plans for ea eh subcommittee and taskforce. Action 
items developed in add ition to those noted above included the following: 

ACTION : Website Subcommittee to liaise with BiI! Horton in respect of the genera l discussion document 
he prepared on beha lf of the Taskforce on Arbitral Agreements. 

ACTION: As a means of facil itating communication of various subcommittees and task forces' activities, 
government co-chairs to attend at subcommittee and taskforce ca lls. 
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ACTION: Outreach events to be held at subsequent annual meetings: (1) social event - perhaps hosted 
by the local Bar, in the manner of the two receptions at the St. John's meeting; (2) formal discussion · in 
which the Committee hears from the loca l ADR community what is happening locally. Outreach 
Subcommittee with interested Committee members to organize. Government co-chairs to assist. 

lunchean Panel : Chair, Han. Robert We lls (Arbitrator & Mediator), James Thist le (partner. Mclnnes 
Cooper) and Thomas O' ReiJly, Q.e. (Partner, Cox & Palmer) . 

The luncheon panel presented views on the deve lopment of ADR in Newfoundland & Labrador in 
respect of key commercial industries in the region. 

Closing Remarks 

Canadian government co-cha ir. Reuben East, conduded the XXIV meeting by thanking his co-organizer, 
Daniel Whalen, the government co-cha irs and Committee members for attending a productive meeting. 
U.S. and Mexican government co-chai rs thanked Canada for hosting a successful meeting. 

ACTION: Electron ic Materials submitted to Website Subcommittee to be posted on the Committee 
website, as applicable. 

The XXV meeting wi ll be hosted by the Government of Mexico in 2015. 

Summary of Action items 

1. ACTION : The Website Subcommittee will ensure the implementation of t he website revisions 
through liaising with the Committee website's webmaster (Elizabeth Pocock and Kevin Banks). 

2. ACTION : Website Subcommittee to draft an email seeking assistance from the Committee for 
drafting of the list items highlighted in the website revisions (see Website Subcommittee report) 
for approva l and circulation to the Committee by the government co-chairs. 

3. ACTION : On behalf of the Website Subcommittee, Kevin Banks has offered to draft the links to 
arbitration institutions page for circulation and review by the Committee. 

4. ACTION : Mexico to complete interna l consu ltation in respect of the Website Subcommittee's 
Unked-in proposal and revert to U.S. and Canadian government co-cha irs with response in the 
coming weeks. Co-Chairs to report decision to Website Subcommittee and full Committee. 

5. ACTION: Government co-chairs to submit al! approved biograph ies received to the Website 
Subcommittee for uploading onto the website. The Website Subcommittee to liaise with the 
webmaster to ensure they are uploaded . 
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6. ACTION: Mex ican'governm ent co-chairs to appoint new member from lt s de lega tion to the 
website subcommittee. 

7. ACTION: 6ill Horton and Jim Nelson to reach out to Committee members and his contacts in the 
energy indust ry attending at Ca lgary energy arbitration confe rence to gauge inte rest o n t he 
Energy Task force's behalf. 

8. ACTION: 6il l Horton and Kevin 6anks to submit wrl t ten summaries of their remarks that 
comprise Canada's Lega l Deve lopments Report which w ill then be to be circulated to the 
Committee members. 

9. ACTION: New Mediation and Conci liation task force (working title) to be created with members 
to crea te mandate and work plan. Government co-chairs to appoint Committee members. 

10. ACTION: Website Subcommittee to liaise w ith 6ill Horton per the general di scussion document 
he prepared on behalf of the Taskfo rce on Arbi t ral Agreements. 

11. ACTION: As a means of fac ilitating communication of va rious subcommittees and task fo rces' 
activities, governm ent co-chairs to attend at subcommittee and taskfo rce ca lls. Subcommittees 
and taskforces to copy government co-chairs on meeting invites. 

12. ACTION: U.S. de legation to rev iew the arbitration clause bui lder document presented by 6il l 
Horton on behalf of the Task Force on Arbitral Agreements. US delega tion to revert to Canadian 
and Mexican government co-chairs w ith any edits. Government co-chairs to decide if clause 
builder document should be uploaded to the Committee website. 

13. ACTION : Out reach events to be he Id at meetings going forwa rd : (1 ) social event - perh aps 
hosted by the loca l bar, in the manner of the two receptions at t he Sto John's meet ing; (2) fo rmal 
discussionjpa nel - in which the Committee hears from the loca l ADR community what is 
happening loca lly. Out reach Subcommittee with interested Committee members to organize. 
Government co-chairs to assist. 

14. ACTION: Elect ronic Materials submitted to Website SubcommiUee to be posted on the 
Committee website, as appl icable. 

... 
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XXIV Meeting of the NAFTA Advisory Committee on Private Commercial Disputes 
St. John's, Newfoundland & labrador 

Sunday, October S 

6:00 pm - 8:00 pm 

8:00pm 

Monday. October 6 

8:00 am - 9:00 am 

9:00 am - 9:30 am 

9:30 am • 10:00 am 

10:00 am - 11:00 am 

11:00 am - 11 :15 am 

11:15 am-12:1S pm 

12:30 pm-2:00pm 

2:00 pm - 3:00 pm 

Sheraton Hotel Newfoundland 
115 Cavcndish Square, St. John's Newfoundland Ale 3K2 

Oc!obcr 5-7, 2014 

PROGRAM 

Wekoming Rcccption for Dclcgations 
Refre~hmcnl s and light hors d'oeuvres 

Location: Melnnes Cooper llP, 10 Fort William Placc, Sth Floor 
Hosted by: Melnnes Coopcr llP 

Dinner (informal group oplion) 

Breakfast 

Opening of Plenary Session 
Wetcoming Remarks & Introduct ions 
(Reuben East, Government o f Canada Co-ehair 01 NAFTA 2022 Commlttec) 

Tasklorces & Subcommittec Meelings 
(Preparation lor reports) 

Presen tation of Taskrorce & Subcommiltee Reports 

Break 

Presentalion of Taskforce & Subcommitlcc Reports 

lunch and Guest Speaker 
(Andrew Noseworl hy, Senior Advlsor 10 the Presidenl (Energy), Atlantic (anada 
Energy Offiee) 

location : Sherat on Hotel 

Updates on current legal developments for each country 



3:00 pm - 3:15 pm 

3:15 pm - 4:00 pm 

5:30pm - 7:00pm 

7:00 pm 

Tuesday,October 7 

7:30 am - 8:30 am 

8:30 3m - 9:30 am 

9:30 am - 9:45 am 

9:45 am - 11:00 am 

11:00 am - 11 :30 am 

11:30am - l :30pm 

1:30 pm - 1:45 pm 

2:00 pm - 4:00 pm 

Break 

updates on current legal developments for each country 

Evening Recept ion (Foreign Affairs, Tradc and Oevclopmenl Cana da) 

Location: Sheralon HOlel 

Oinner (informal group oplion) 

Breakfasl 

Taskforce/Subcommittee meelings 
(Oeveloping work plans for 20 14·201 S) 

Break 

Taskforee/5ubeommittee Work Plans 2014-2015: Presenlal ions 

New Business 

lunch & Outreaeh/ ln-reaeh event 
(Hon. Rober! Wells, Q.C., Arbi t ralor & Medialor 
James Thisl le, Partner, Mclnnes (ooper 
Thomas O· Reillv, O.C., Pa nner. (o~ & Palmer) 

location : Sheraton Hotel 

Closing Remarks 

Cultural Even ! : Tour of the "Rooms" (Provinee of Newfound land & 

labrador's Archives, Art Gallery and Museum) 



NAf."A 2022 Ad"isof)' Co mmittcc 

201J-20 1~ Rcport nn U.S. Arbitrati on DcnlolJlllcnls 

l. IJS C nurl C:tscs' 

A. SUlln ' ru c Courl uf Ih c Unilcd Slnlcs 

1. IJ(; (imlll' PIe I~ 1ll!(llIhlie o/A r¡,:clllillfl. I.U S.C!. 1198 (201~) 

,'n'-co nditioll lo :t rbilralion 

1'Ih: Suprel1w Cour1 hcld Ihal when re"ic\\ ing :I n arbitra' iOIl award rx:"ndered IInder an illlernational tre;¡¡~ . 

U.S. Cll lu1S should illtcrprct and apply "thrcshoJd" provisions conccrni ng arbilrat ion \\ ¡Ihin th\.' U. S. lall 

framework developcd for intell'reling similar provisions in o rdin:ll) ' contraets. Conscqucnt ly. thl' Cour' 

decided thallhe lucal lit ig:l1ion requiretm:m con,ained in Ihc Argentina-UK hilateral iu\'estmcnl trcat ~ i:- a 

"r rucedur:l r ' pre-ennditiotllO :lrbilr:llion. ami thus a maller Jor arbit rnlors primari ly 10 imcrprel and appJ~ . 

subjec llo COUr1 re" iel\' under a propc rl) ddi:n:n,ial standard, 

n. SCCOIul CircuH 

2, I l hll J>lwhi /m·t· ... tmefl! A/I(lwri~1' 1', Citi¡.:mll(l. / If('. . 557 "'cd " \1111X- (,6 (2d C ir. 2UI~) 

1\1:llIif(':-1 dil\ rl~:l nl . [xccss of powcrs 

Th\.' U,S. COUr1 or /\ppeals for Ihe $ccond Circ uil rejcclcd II IC rnOlion o t' Abu Dhahi Il1vl.':- ll11enl AUlhorily 

(AUl A) 10 vaeale an I\merican Arbi 'ratiotl Associ:lt ion (AAA) aw:tr(! in fa vor o f Ciligroup in a $7.5 

hill ion d ispute, Thc COUr1 hcld Ihal ADIA did nol mc\.'t Ihc "high hurdlc"" uf showing thal lhc AAA Il;tncJ 

dcmonslralcd a "manifesl disrcgard ortlle la\\'"" or exeecdcd ils powcrs in ruling for Ci ligroup, /\ DIA had 

:llIcged Ihal Ihe panel \Irongly appl ied Nc\\ York lal\' inSle:KI (lf Abu DI1.10i 1:1\\ in m;mifest d isregard uf 

the lal\ :md execss ofllle pancl's po\\'ers under Ihe U.S. Federal /\rhilralion ACI. 

J. (."j'i~mlll¡. 11/('. j ', Ahll J)lwhi 1I/I'CSflIICIIf AII,,/(jri~. , . 20 IJ WL 6171315 (S. U,N, Y. 20 1J) 

Ites .ludiea l:I. I'r('\·ious a rhilr:llioll 

The U. S. Districl COUI'I fu r Ihc Soulhenl Dislrie l 01' Ne\\ York dcnicd Ci,igroup' s feq uesl !"(lr an 

injutlet ion againsl a seeond Inlernational CelU re fo r Dispule Iksol u,ion (ICDR ) arbit r:tl ion hroughl h~ 

¡\lDA. m ling Ih:1\ Ihe b.1nk·s objeclions should bc decided by Ihe arbilr:l\urs, Ciligrollp alleged Ih,1I Ihe 

second ICDR arbitrJlioll \\as an illlproper altclllJlI lO rchear cfaims Ihal had OeCII ;tlready decided, 

l'Vnlr:t r:- 10 IIK' dOClrinc nf I''''.f j lldit·flw. 



4. Omt'lI/l 1'. /1 .\ '(/ llilll!l/ l!r;:y IIoMil/K A G, 549 F\·tLAppx, 4 J (2d Ci r, 2(1 14 ) 

SCI :l sitle, Arbilr:ltul"'s failure lo disclose his firm 's in\'ul\'clIlcnl in rcl31cd m atlcrs 

r he U,S. CUll rl uf Appeab for Ihe SL'Cnnd Cirr.:uit Jenkd a pelilion by O mello 10 sel asid<.' 1110 

Im<.'rmuiolla l ChamlX'r ofConullcrc<.' ( ICC) :I\\':lrds on Ih<.' ground Ihm olle oflh<.' arbitralur~ had thikd 10 

di:-clo"l.' 1h;11 hb 1;1\\ ti rm had ad\'iscd d icnts o n rcl>l l<.'d I:orpora\(' Ir;ms;u;:t iOlls Il herl.' I\ h ... ngna (A:.a 

Bi {lenerg.~) 1\ 01:. a cotulterp;¡r1~ . The C'oun hcld Ihal Ihe arbilralor's carc lcssru:ss did nOI rcach Ihe le,,\.'! 01" 

"\\"ill r ul bl indlll'ss:' rercl· ... llci ng jls "'pp/il'd h /( /u.\ '\/1I1<'ri<ll.~ 1'. ()mlur ¡\fakill. ' deósio ll o r :!uu7. 

S, S lI/ll!rtI I/oltlilll; 11 V I', Cllkllrm'll I/t/Mil/;: AS, 750 F.Jd 221 (2d C ir. 2(1 14 ) 

Enfon'(' lIlcnt , nl'fu sal or n 'cog nitioll fur lack uf persona l jurisdi(' tion 

In an ac,:lion brought hy Sonera fo r Ihe ento rcclI1 <.' nI 01' :111 arhil r:ll award ag"i nsl Cukuro\'a. Ihc U.S. Coun 

01' Appeals lor Ihe SecIIIIJ Cin:uit. o n aplX':l l. fo und Ihal Ihe dislrkl coun should ha \'<.' J ismi5s<.'d Ihe 

aCl ion fo r I;lck 0 1' personal j ur isdic lion o"cr Cu\..u ro\'a IJec:tu"e CUkUl"Ov;l 'S "'conlacl" \\ ilh N<.'\\ Yor \.. 

J\\"c r~'J insufticienl 10 suhjecI it 10 genera l j uri sd iclion:' Tlw COlln 01" ¡\PIJe;!ls rcmalllkd Ihe (·a:.e 10 tlll' 

di :.lric l coun :md di r.:clcd Ih<.' coun 10 dismb~ 1111..' aCl iOI! ror lae \.. {JI" pCI"lo(lIIa l j uri sdic,ion. 

6. II/¡u' Rid¡;t' /lI n!.\·IIIII!II I.\' LLC \'. RI!/lIIhlic 01 A rgl.'/lli/lfl. 7J S Jo'.Jd 72 (2d C ir. 2I)1J) 

Enforcl.'lIIcn lof ICS II ) :Iwanls. SII\"crci¡':1I immunil)', Inl crltl-t.'lIlury onkr 

I hc U.S. Coun 01' "ppcals lor 111<.' Sl'Ollld Circuil a fli rll1 <.'tl Ihe d iSIde! courl ' s ru ling 011 sowro:ign 

inununi l ~ (~C\. # 7 bclow). ho lding thm bccausc Ihe :m :ml 10 Ix' en roreed \\:I~ i :.~ ucd pUl"lo u:ml 10 Ihc 

leS I [) COII\"':lIlion. a Irl':II ~ \\ hich t'olllelllpla le ", Ihe cnforeemCnt 01" al\ a rds againsl so\'erdgns \\ ho :Ir<: 

p~ln ics 10 Ihe COllw nlio ll in Ihe le rri lories 0 1" olher s igualol) glall'S. Argl'nl in:l had waiv<.'d il,. sol·<.' rl'jgn 

i ll u llunj l~ under 1\\ 11 e:\cepl ions 10 Ihl' Forl' ign SoverL' ign Im munit ics A¡;: t ( FI SA ): ( i) Ih <.' so·ca ll ... d 

implicd \\" :Ii \'cr l' .\ceplion umkr 28 U.S.e. * 1605( a){ 1) and (ii) ,hl' so·calli:d arbilra l awan:1 exce)ll ioll 

¡lIIda ~ s USe. § 1605( a)(6). 

7. JJ/l/(' Rid;:(' /1/1 '1.'.\"111/('1/1.\' I~ Rl.'p"hlit · 01 A r;:elllillll. 9112 F.Supp.111 J(,7 (S.U.N. Y. 2(12) 

Enfo rn'lII('nlof l e SIU :Jw:l rds 

TIIl' Il.S. ni ~l rie l ('oun lo r Ihe SOUlhcm Districl 01" Nc\\ York held Ihal ( i ) a dcti:nd:ml sO\'L'rcign may 1101 

avoid :111 aClion 10 enlorel' an leSI D award by plcading lack 0 1" SlIbj L'í:1 mallcr or 1)I: r:-,o l1,, 1 j ur isllic lion. ( ii) 

nlllhing in Ihe ICS I)) Conl'elll ion. il1 th<.' fcdc r:tlkg islat io ll impk mellling Ihe COll l'e ll lion. ur in Nc \\ York 

1:1\\ pre\'e llls ;11\ a:.s ig lll'e from cnlo rc ing an ICSI D :1\\ ar' l. and (ji i) Ih<.' Slall lle n f limi tatillns ror enrorc ing 

:111 ICS ID ,1\\ :ln:1 in Ne\\ York is propcrly IXlrrow<.'d from NC \I York Slale 1:1\\ appl ic:lbk 10 l' ll l"nrcelllc nl 

u f a tina l mnlll.'~ j udgm<.'tl l from Ihe eoun o l"anOlhcr Slale. I\ hieh is :!u ~ea~. 
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8. Tluli· I./1f/ U;':IIi1e (Tlluiflllul) CIJ., /.fII. \'. Gm'cmmt'tt! af TI,c 1./10 Pcople' ... /)/!/1//lcrl/fÍC' 
Rt'pllhlic. 997 F.S ujlp.2d 21" (S. n .N.Y. 2111") 

St'l :tsitlt' undcr Nel\' York Con\'enlion 

TI\(, U.S. Dislricl Court for Ihe Soulhem Dislrict of Ncw York gr;mled a mol ion 1(l '1aeale ils earl ier 

cOlllirmmion of a Malaysian arbilralion ;mard Ihal \\as subsequemly Si'I aside by ¡he Mal:tysi;m courlS. 

linding Ihal lhe cXlr:lonlin;II'Y ci rculllstanecs rC<luircd lo rcfusc 10 recogn.ize ¡he Malll)'sian s!.'t-as ide 

judgnll'1I1 did 1101 cxist in Ihis case. 

1). Vllrihh'ml /)//111 /);'''pclI. .. ill;.: 1'. Se;l/d Gmblt & Co., KG, 970 F,Supp.2d 157 (S. U.N. Y. 
2013) 

AJ:rel'n)en l lo a rbit r.lle. ~lIcecssion or ubliga lion lO arbilrale 

The U.S. Dislriet Coun for Ihe SoulhcfIl DiSlricl or Ncw York eompdkd arbilralioll in Gene\':! pursu:ml 

tu ;¡ cunlrJCI bc[weell [he defcnd.1lU and Ihe plainl iWs predecessor in imeres!. Tite court he Id Ilml w h('1I a 

contr¡lel gencro!lIy Ir:msr¡;-rs all riglus. bln nO! ohligmions. Ihe obligatiofl lo arhilr:l tc is 1I01Il'lh¡;-k:-s 

tr;msláred, 

10. Yulws Cupifol SAN/. \'. 0110 S(fIIlt/rullcflcJ.://<" 963 F.Sujlfl.2t1 2H9 (S.U.N. Y. 2(13) 

Enrorcemcnt.I'uhlie poli c~·. nu e proce¡.¡s 

Gmnt ing summary judgment lo enforee an ;¡rbilra[ion aw:trd. Ihc U.S. Di sldel Coun for Ihe Soulhem 

UiSlriel of Ne\\ York rejected argulIlcnts suggesli ng Ihal ¡hc arbitralion award W:lS Unenll)(!.'l'ablc ti ) tor 

laek \lf due process du¡;- (O Ih¡;- mai ling 01' 1101ices 10 Ihe de lc nd:lI1l 's nl:lnagcl11elll compan)' ralher Ihan 10 

dl'li.'ndam· s corpur:L1e address. ;md (j i) dile lo alkg!.'d ineomp;lIibi lily \\' i[11 publie polie)' 01' Ih ... Unil¡;-d 

S¡alc." againsl foreign lax fr.lud . 

11. Carptlrtldá" Mexinlll/l tic M/m/c"imicllttl IlI lef.:f/l1 ". Peme.\' E.\-¡lll1f/1átill J Prlllllluiti" , 
962 F·.S lIpp.2d 6-12 (S.I>.N.Y. 2()1J) '" 

F: nforCl' \1Icnl or:ln :Iw:lrtl lh:ll was sel aside by Ihe courl or lh e arbilralion seal 

The U,S. Di slricl Conn for lhe Soulhern [)iSlriel uf New York gr:lI1led Ihe pctil ion 01' Corpor;leión 

Ivlcxk:ma dI.' Mantenimiento Integral (COMM ISA) 10 enforcc an ICC :lward render.:d against Pl'llle .\: 

Explorncion y Produecion (PEPI. The Coun found Ih:1I a Mexic:m coun dl'Ci ~ ion in 2011 selling aside 

Ihe ;I\\ard violalcd basic 110110115 Of juslicl' bceaLL~c " il applied a law Ihal was nol in exislenee al Ihe lime 

Ihe pani es' conlraCI was forl1led ." 

COr-.·IMISA·s 1>:lr¡;-nl C01l\(>.1n)'. Housltln·b¡lsed engincering company KBR . comlllcnced a 'AFTA 

Chaptcr 1I arbitratiol1 ag;¡ insl Mcxico cI:li ming Ihal "PEP and 1vk :<Íe:l1l COllrlS h:l\'e hanncd KRR amI 

COMMI SA by respectively sccking antl dCclaring Ihe ;1I111Ull11el11 orlhe ICC Final Award: ' (Ser # 11.6 

bclo\\ .) 

" "'.",1"":.-'· ) 



C. Fifl h C ireuil 

12, Fir,,'/ 11/1', Corl" 1I/lIIur,\11f111 IS/flllIl\' ,', filjilm MlllI'á ,..,'/til'fl/liltlil/:;, 7U3 F,JII 7" 2. 7" 5 (SI h 
Gr, 2(12 ) 

EnforeclIll'n l . Ill'fu Slll of r('co~n itioll fu r 1:lek o f per'SIJII lll ju risd iclioll 

TI\(,' U,S, CouT1 01' Apl)Cals lor Ihe Fillh Cireui l hdd Ihal. allhough pasonal jurbdielion i ~ 11111 speei lieall~ 

ilknlilied as a ground lor non·recogni lion ullder Iht' Ncw York Con\'cnlion, rdilsal of f('CClgnil inll lo r I:lek 

0 1' 1)Cf'S(1Il:11 j IIr i~lie lioll i~ appropri ali: :Lo; a mal\er uf COIlSI ilulional dile process, 

13, Col'ill;:rllll Murill/! Cur/1IIrt/fitm 1', Xitllll /! /1 ,\'h;phui(dill;: Im/usl r)' Glllt"III~I', 511" Fl'd,A PII,\, 
21)8 (51h C ir, 2(11 2) 

En fllrcl'l11l'nl , R('fu ,~ll l of r('eo).:" ilion fur l:u:k of IIl'rSn naJ jurisllil'liu" 

The.' U,S, Coun of AI)peals lor Ihe Firih Circllil hdd Ihal, :lS a 11l¡llIer 01' li rsl i lllpf\,'~~illn, " petitiou ¡¡Ir 

eontirmat ioll IIr au :Irhilral award pursllant lO ¡he Ne\\ York Corl\'cnlion may !)C dismissed lo r laek or 

l)Crson;,1 j uriMl ic,ion, 

1>, Sh: lh Oreu;1 

1", VI'l/lItre (,¡Ohll! E I/;:II, 1', ,""II~),(1II1 COl1lpllll!r Snl ';C¡',,·, 730 " .3d 5HII (lIl h Ci r, 20 13) 

Se l A!'iidl', Fr:lud :111 11 \'iolatioll uf RICO as II j.!ntuml 

The.' U.S. Cmrn 111' AplX'als for Ihe Si.'\l h Cireui l reinslaled claims 1(1r fraud :md \' i o lal io ll ~ 01' Ihe lOCO 

1\1;1,1 11 U ,S,e. *§ 1%1- 1%8. based 0 11 an alkged nlassi\'c accoun¡ing fraud pcrpclr.LIl'd by S;ll~am. :tnd 

Il'tl (lpcn Ihe possihilhy Ihat :l prl'vious judgm\!ll t \!\lrorcing all earli<." r arbitral :Iw:ud in Sal)'alll' s iavor 

could 1)C ~el ¡¡~ide :l' 1I r\!sull of lhc alkg,ed Ihtud , 

E. Sl" 'l'nth Circuit 

15. (,E,j Grflllp ,,1(, \', FIt!.\··,N-Gal l' ('1Ir¡JOra/ioll 11111/ Slwllill KIIIIII, 7"tI F,3d ~11 (7th Cir, 
201") 

Uiscu\'l' r)' 

The U.S. Coun of ArJX'ab for Ihe.' Sl'\'cmh CiTeui l held Ih:ll " ¡":Jeral coun ha:- ¡h\! ro\H'r 10 ,, 110\\ 

di~e t\\'e.'1') by ;¡ eo·Jefeud;m¡ e.'\'l'1I wh\!/1 Ihe fm its of such discO\'el')' Ct) \Lld h\! U~l'd b~ Ihl' olller eo ­

dcli:nd:ml in a JX'nding fureign arhilr.ttion. 

F, Ni nth Ci rcuit 

16. Omdo lm .. /1I t', l ', ft~l'rilf(l Grl ', ,,1,(,:, 724 F,Jtl 11169 (9th Cir, 21113 ) 

¡\rhi tr.lhilil~'. Arhil rll tors 10 dl'l,'Ít ll' 011 llrbit ra hilil)' 

The U,S, Coun 0 1' Appcals lor Ihe Ninlh Cireuit held 111:11 Ihe UNC ITI{AL I\rbi lr:u ion Rules ddq;ale 

re,nhr tiun o" ga le\\a~ qlll'slions 01' arbi tr.lbil ily 10 Ihe arbilr.llor. Unlike Illl' provisions 01' Ihe BIT in Il(; 

·1 



vnmp ISl'e fI 1 ;IOO\'(').lhe arbilr;Ilion clause al issuc in Ihi s case cOI1I;Iined no procedur;ll precondil iolls lo 

arbilralion. Rmhcr, Ihe clausc sim pl)' spccified Ihal any d ispule arising oul 01' or rdate<! lo Ihe license 

ag.rcemclll W(lu ld he resolved byarbi lr.u ion. 

17. Mml.wifof I.~fu",ic Rcp. lif Irtlll l '. ('"hi" Ocf .\)~\'., 98" F.SUllP.ld 1070 (S.l1 Ca l. 2013 ) 

Enfofcemen l, Allorneys' fel's 

The U.S. Di Slricl Court lor Ihe Soul hern DiSlricl 01' C:llifonlia. fo llnwing Ihe Nimh Circuic's inslruclion 

Ihal Ii:der.ll la'" pcnnits an 'I\\ :ml of auonleys' fetOS in :In :Icl ion under Ihe New York Conv<.'nlion. 

:Iwarded :lIlom<.'ys' Ices (O a parly where Ihe arbit ral aW:lrd deblor "si mply igllmed Ihe validily o( tlll' 

lalrhilr;llion l:llward :Irld soughl 10 a\'oid paymel1\." 

G. EI{'\'c nlh Cin'uit 

18. Ü Ill.\·'lrl'io ECllfllorim/l) ,le Tt'lC(',1III1ulicm:illll /!. .. S.A, 1'. lAS Fllrtl'/lrllill;: (USA), 111('., 7" 7 
"'.3d 12(.2 (1I1h Cir. 20 "') 

DiscU\'{'ry' und{'r 28 U.S,e. § 1782 

The U.S, COUTI 01' APllCals lor Ihe Elcvenlh Circui t held Ihullhe cOnlemplated suits by a cOlllpany againsl 

ils fonn<.'r clIlployccs in Ecuador. in conlll.'clion with a forcign eonlr;u;:1 dispule, and wit h anolher elllily. 

mel Ihe slmulor)' requi rel11enls 1'01' Iho: diseovery order, The Coun of Appeals decided Ihal il ne~'d 111)1 

addrcss Ihe i s.~ uc 01' whclher Ihe languagc "i nternalional tri lJUua l" in 2R use. § 1782 includcd arbilratiun 

procceding.s cOl11 mcllced in Ecuad(IL 

11 . Ili )i lrict of Columbia Circu il 

19, GIII/mi,\',~j¡m,\' Im/J/lrl EX/lllrt 1', Re¡J/lb/k tif G I/I/.:/1, 9 16 F.Su Pll.ld "8 (Ile. 20 U ) 

t: nforcemcnt , St:ltutl' uf Umit:lti UlIs 

The U.S. Court 01' ApllCals fnr Ihe Dislri el (lf Columbia Circ uil rulcd Ihal Ihe threc-ycar limil un 

cnforeement or forcign arbilral 3\\ ards undo:r US fcdeml law (Ihe Federal Arbil r.llioll AcO dtX's nol 

prc\'C1lI a\\ard credilor::; 1'(0 \11 bencfilillg from longer lime lirnils fOT enlorcemcm uf tilrdgn mono:) 

judgmcnts, in Ihis case a forcignj udgment cnforcing Ihe award. under OC' law. 

20. Ctm ('('.\·irmuri/l /)111111'1/;('//11/1 Il e Al/fOll i." ' I' ,\' )' Carreteril,\', Sil 1', /)Otlt;"Ü·¡IIt ,\ '111/(', 926 
F,Supp.2t11. J (llO.e. 2013) 

t: llfo rcement , Attorllcy ... • fces 

Ci ling. CIIMe Ikfi'II.'., ") ",,/<,/11,, (see N 17 above), Ihe U.S. l)islricl Court for Ihe DiSlricl (11' Colurnoia 

ordcred Ih{' Domini can Rcpubl ie 10 pay Ihe award crcd itur's anorn{'ys' fees \\he/'c Ihe Slal e had 

unjusliliahly ami "obslinatcly rcfused 10 p,1rlieipale in Ilhe confil'll1ationl aClion. resulting in:l defauh ;ll1d 

defauh j udgmo:nt being enfllrced agaillsl il," 

5 
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1. Fl'tll' ral Cirruil 

21. Sil/111ft-A 1'l!lIfis J)l!lIlscll'"1111 ( ;",hN 1', (i('lIl!II/t'('II , 716 F,Jd SS6, 5HH ( F l'tl , C ir, 20 1J) 

Ih's ,lud ir:.I:I, I'n'Clusin' l'ITl'c l of dOlUl'S l il' judgml'nl 0 11 foreign :. rbilralion 

I'IK' U.S . Coun oC i\ppc:lIs fm Ihe Federal C ircuit declin .... d 10 cnjoin a forL' i¡,:n arhi lr.lt io ll holdin~ thal thc 

paniL's are dificrelll ami that ":111 injum:l ion wou ld fruSlrale lhe policics uf Ithe US I in f:lvtlr 01' 

~'nfOfc .... nlcnt 01' forum selcction claUSL'S in arbilfat ion a¡,:f .... elllents ... 

11 , NAFTA C:1Sl'S (Tribun:t ls sl'atcd in Ihe US) 

l . AfI/lfl',\· lIoltlill;:.~· /I/{', 1111/1 , 1/1/111.',\' 11/(', ,', Ullill!tl ,0,'/(1(('.\ ' nf II l1/l'rÜ'1I (2{Jl4) 

I)jsmiss('d fo r lack of jurisdiclio n, n.l'S .Judil':lIa 

t\lajoril Y 0 1' Ih .... Iribunal hdJ in tin:11 award Ihat :111 ~'arli~'r arbi lml ruliug in a sL'paratL' N,\FTA caSt' 

hmugln h) tllL' c1ai rn:mI S should stand as " I" .... s judic:lta" \\ jth fL'SpCCl 10 whelher Ill o.! cI"i lll :lnls' aClivity 

\IUalilio.!~ :l" a NAFTi\-protccll'd irl\'CSlmo.!n l. (Seo.! II:! bdow.) 

2. A/1fJIl!x 11/(', 1'. U"itl!tl S'tl'l!~' tlf " llIIl!r i!'1I (](JI J) 

l)ismissl'lt fOl' I:lck of ju ristlicliulI. Nolinll uf il1\'csl mcnl 

Can:uli:m compan~ alkgL'd Illal U.S . COur1S L'rro.!d in interpret ing Ii!d('r.ll 1;1\\ . and Ih:\I sueh L'rrors ;ITI; in 

\ iulalioll ofNAFTA Arlick 1102 and An ide 1105. 

On JlIlIl' 1-1. :!OIJ.lhe Tribullal isslIed:m :I\\,lrll dism issing all 01' 111(' claims on Ihe ground th:1I Ctai maul 's 

:rclivily \\;1 5 n()\ a NAFTA-prolected inveslmo.!nl. 

J. IJl' /ffl i llllll!rllll limml JJrid;:(' ('111111'1111,1" "_ (i/ll '('r11I11l!1If tifemltldll 

I'l'mlin:,:, j\'k xil'O and thl' U,S, liIt'd submissioll s undel"" Arl, II2H IIn Ihl' inlt'qln' l:tlioll u r Ih(­

N,üTA 

., he claim C(}lIcern~ kgislatioll j1:1S<;('t! b~ Ihc GO\'cnllnenl 01" Callada 111:11 gi"o.!~ IhL' GO\ emlllL'111 uf 

("an:lda alllhoril~ tlnor the cOllslnrcliOI1. olX'r,uioll and ()\\ 11.:n.hiJlol" il11ematill11al hridg(·s. 

.... I:'Ii I .Wr /11111 C llmlllllly 1'. (j{J\'l!rllIllI'lIIof C /III(/(Ia 

l' l'lIllin:,:, sl:lll' l1Il'nl or Ill-fl'IlSl' of O Il1:u..I:. liIctl un JO ,lo 111,.' 2111-' 

I he disputl' arisc~ fmm a C:111;ldian red.:r,,1 aplx.'lIalc COUr1 <kcision that irl\'alidall'd Ih ... claimant 's palelll 

IlI1 a m.:dicillL'::m aplX'al o l"l h:1I d('c is ioll was disl11 issl.'d by Ihe Supr': llIe CIIUr1 nf Canada . 

" ,,,.,,.,1 ' ... : .... ", 6 



5. M e.m JI/moer G·rtJllp. LLC l '. (;m'emmellt O!ClIIIIUlfl 

" cn ilin¡.:, U.S. 111 :111 (' submissioll Iltl rsU:lllt lo Art. 1128 on intcrpr('tation or lhc NAFTA 

i\·lesa Po\\'cr's claim conccrns Illeasures wkcn by lhe Governlllel11 orOl11ario, ólS Ihey relale 10 lhc FCl.'d-in 

Tariff (F1T) progralll enah1cd by the Green Energy ;lIId Orcen Economy A(I. 

(,. KIlR. l fU.'. l '. U"ih't/ M t'xicllll ,r.,·I(//c.~· 

I'clldio!,:. U.S. lI1:1d(' suhmission pu niuanl lO Arl. 11 2H 011 intcrpretalion or th e NA ,,- rA 

KIlR al"ld ils Mcxic;m subsidi;H) ' COMM ISA (see 11 1.11 above) broughllhc NA FTA clai m as pan ofllu: ir 

long-mnnin!; d'fon s 10 collecl 0 11 an ICC nward rendercd ag;,insl Mcx ic3n Slalc o íl COI1lJlall) l'ell1e.\ in 

2009. The NAFTA Tri bunal issucd ils IirSI proceduml order on April 1. 2014. ruling on fundamenl:11 

!,rocedural issucs. 

111 . Inslitutiun:lI Dc\'clupmcnIS 

A. Arhilrali on l~ul l'S aRlI Guitlclines 

• IBA liuidcl incs on I':lny l{cprCSCIII:ll iol l in lnlcrnalionaJ Arbi lfóll ion 

• \\'11'0 I(evised Medialion. (Expcdilcd) Arbilralion and Expcn D(' lenninalion RulL's 

UNC ITR AL Transpan:ncy Rules for Trcaly-Bnsed Investor·Statc Arbitral ion 

• UNC ITR AL Arbilration Rulo.!s 2014 

• ICDR Into.! rnational Dispute Resohu ion I'roccd urcs 

• I.ClA Arbilrat iOI1 Ru lo.!s 

H. Slll'Ciali7.cd C ourls and Arhitroltion f:1Cilitics 

• Ncw York SI:Uo.!. Justice 11011 . Charles E. I{:unos ¡ÜII IHlI l.'r;,: ial Divisilln uf Ih.:: Suprelll o.! Coun. 

New York CoullIy) (Sep!. 2013 ) 

• Florida Slale. Elevi:l1th Judicial Cireuil of Florida (De;,:. 2013) 

• ICC The Inlernmional Coun uf Arbi tr:llion 's Secretarial Oflicc in New York (20 13) 

• Ncw York Intcmal ional Arbilr:lliol1 Ccnler (2013) 

• Al lanla Ccnlre ror 1 nlcrn:l1 ional Arbi lralion :l1ld Mediatinn (npo.!lls in 11111 :!:O 15) 
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REPORT ON MEXICAN AOR OEVELOPMENTS' 

Slnce the 2008 constitutronal relorm. Ihe incrustOn 01 a!lernaHve dispule resolutron CADR") 
mechanisms as part 01 Ihe JudIcial and prrvate resclutlOfl prccedure has slgmllcantly 
increased. Federallaw has been constanUy modified aimlng lo evolve judicial procedures 
Inl0 briel proceedings and reduce courts' caseload. Atang Iha sama trna 01 evolutron . 
ellminal pfocedures have progressed by salting lonh ADR mechamsms lO sacura vlCllms 
and offenders· righls and lo reduca Ihe amounl 01 Imprisonments. The execuhve branch 

has laken matters imo ils hands playing an axial role in promoting ADR mechanrsms In 
Mextco. Tho lalesl reforms are 10 be lesled now Ihal cases whereby olller human rrghls 
mighl bc jeopardized (such as dass·s actlons) .1 agreeing to arbltrale, rhus . pulllng mIO 
qUCSllon which one of those righls IS 10 prevatl 

l. Court-anncxod modiation vis-a"vis privato mcdiation. 

One 01 Ihe purposes 01 Ihe aboye relerred conSlitullonal re lorms was Ihal pnvate par11eS 
embraced ADR melhods as regular condi¡ions In thejr commerC.31 negollatlons. 
Rogrcllably. ADR mochanisms have nOI developed on Iheír own bul only as a legally 
commandod method ralher than a volunlary submlSSlon lo priva1e disputo rcsolutron 

MoxiCO'S courl·annoxod mcdialion programs lall far Irom privare med.allon. The core 
differonco bolwccn bOlh figures tosts on tho facI Ihat the lormer IS slrictly regulalad by law 
(Ihe medlstron agreemenl is considerod res judica la as long as Ihe med,allon was 
conducled before a judicial cenler) whlle in the taller Ihe partles are nOI legally dragged 
InlO agrceing (Ihe mediatlon agroemonl rcachcd In privatc Pfocccdlngs IS conSIderad a 
pnvata contracl . a Iransaclion wi lhout Ihe ros juelicata quarily). Consequently. Ihe oulcome 
tS an obvlous absence 01 agreements over Ihose figures lor the resolutron 01 Pllvrtle 
commarc.al disputes. 

11. General Lcgal Reforms 

The lalesl logal roforms. such as the energy <Ind Ihe pubhc inlraslruc1ure reforms have 
been greaUy impacled by the 9ro\'llh 01 alternare dispute resolulions mechanrsms In 
Mexico: proaf 0 1 il. IS Ihal inctusion 01 both coun·annexed medial.on and ADR mechanlsms 
as a way 10 resolve disputes 01 the relevant matters. Hence. mdlviduals and aulhonrles 
may soUlo their disputes though ADR mechanisms. 

In regards lO thc encrgy rolOlm. Ihe Hydrocarbon Ac1 §21 seIs lonh the lottowlng. 

-Regarding tlle conlroversios tI¡a1 .1f1S0 f10m /1le Elfplomlioll 
and Ex/raelloll AgreQlIlcn/s. WI/IJ lile exceplloll of l/lose 

referrod on the (orogo;ng disposilion. ;' alternativo dIspute 
fosolution mechlJllisms may be providod by lile pcutios. 

' C~cilia MM ManlUl ':lnd P."lOIJ Aldrtt~ A I VJ~ . 
, Admlnl) t • ."lt l v<, re.erUlon 
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including arbilralion agreemenls in accordance wilh the 
FOIl"'1 Tille 01 /110 Fi/(/I Book o( Ihe Commercial Codo and 
wirh Ihe in/emational tren/ies on arbitration and dispute 
resolulioll siglled by Mexico. 

Tlle Na lional Fossil Fuel CommissiOIl and lile COnlractors 
shall nOI be subjecl. in ofly caso. lo loreign laws. TIlo 
arbilralion procoduro 511011 be in accordonc(J 10 lile lollowing: 

l . The applicable law shall be Mexican Federal slo/ules: 
2. The tanguage sllo/l be Sponish: ond 
3. Tlle award shall be draf/ed in accord(Jf)co 10 law and 

bindillg ond final for bolh pat1ies . • 

With Ihe exception 01 termination and ear1y termination 01 agreemeots. 311 other disputes 
that may arise among parties can be finally setlled, ir agreed, through ADR mechanisms. 
Duo 10 the loregoing, it has been discussed by practi tioners and academics the pros and 
cons 01 the exception provided in §21 in conjunclion w; th §20, since Ihe abitity lo requesl 
termination 01 the agreement Ihrough arbitration is prohibiled. 

From a practi liooer perspective. Ihe Ideal sconario 01 the relorm relerred hereto would 
have becn the addihon 01 Ihe arbitration as an AOR mechanism without restriction or 
lim1tation \malsoever, since those limitations or excoptions lead to ao increase in Ihe 
projecf s cosls. 

111. The Criminal Alternativa Dispute Resolutlon 8111 

Following Ihe al[ernate disputes resolution Irend, earlier Ihis year. Ihe President 01 Mexico 
submilled the Cnminal Alternative Oispute Resolution Bill rCriminal ADR Bilr) providing 
several d1spule resolution mechanisms, among Ihem. mediatioo and restaurative (redress) 
process. The expectation around Ihis bm Is growing wilh the idea to improve both criminat 
law and AOR procedures in Mexico. The Criminal ADR Bitrs main objective is to guarantee 
the protection of vicl im and oflendcr"s rights. 

Supporting ils issuance over articJes 171Z1 and 73'~ 01 Ihe consti tution. the executive branch 
is aiming 10 reduce the negative effects associaled with imprisonment by seUling criminal 
offenses through ADR mechanisms ¡ncluding a redress process. Along ilS legistative 
process. members 01 the 2022 Commitlee were invitad 10 provide their commanls 
regarding the Bil!. 

On Seplember, 2014 , the Criminal ADR BiI! was passed by Senate and lorwarded to Ihe 
Chambcr 01 Depulies. The bill is expected to reach the Deputies' floor on [ala 2014 . 

Despile the steps taken on this maller. Ihe referred bill shows loopholes and 
inconSlstencies that are still pending 01 amendment and improvemenl. Nevertheless. 
Mexican legislalion's plogress. al its nalional level 10 promote ADR mechanisms is quite 
encouraging 
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IV, Arbltralion and Class AcUons 

Class acllons aro a novelly in Mellico: ilS inserlion comes along Wllh Ihe relorm 01 the 
consl ilUlional arlictes 2"" and li", in ler alia, in lale summer 01 2011. The verblage 
employed In § 17'" seems lo exclude class's nghls Irom Ihe atbltrablhly concepl Two 
postures arose Ironl Ihe aforemenhoned uncertalnty; lhe fi rst ono asserls Ihal Ihe arbllral 
tribunal lacks Junsdlchon lo hear cases relaled 10 ctass's flghlS. The second one, ,wers 
thal Ihe inlenl 01 lhis legal proviSlon was lo delerrmne, when seeklng JudiCial mlerventlon, 
whal Iype 01 cour1 would hear class achons cases wllhoul hmi\ing arbilral Inbunals 10 dOlng 
so whenever class's nghls were ¡nvolved. Wllhoul yel hilvlng Ihe answer as lO Ihe 
Intenllon 01 §17'" In regard 10 Ihe arb!lr<lbitily 01 disputes Involv,ng e1ass's (lghts, a recent 

case heard by lhe Suprema Cour1 has erealed tension in Ihls maner Slnee 1\ wI II be fillmg a 
precedenl 01 perspective and inlerprClalion 01 Ihe issue. 

This case mdialed when a class acllon was filed on Augusl 20 13 by a class compflsed by 
62 pI.unliffs (owners 01 a goll club membershlp) belore a Federal O,Slrtel Cour1, The c1ass 
demanded comphance 01 lhe lerms and condilions 01 Ihe Golf Membershlp Agrccmenl An 
arbllrallon clause was included in such agroemenl : Ihereloro any dispule arising out 01 
such agreemenl was lo be resolved Ihrough arbitrat ion The real problem hes on the tack 
01 precedenls addressing Ihe arbil rablhly 01 classes' righls. 

W,!houl nOlilymg lhe counlerpar1y or givmg rtghl lo lhe pJainlills to submll Ihe" eommenlS 
In regard lo lhe eXIslence 01 the arbltralion agreement, Ihe Federal Dislncl Court ruled II 

lacked jurisdichon lO hear Ihe case Slnce Ihe p~r1ICS had ilgrced on arbilrahon. lt IS 
Imporlanl lo high1lghl Iwo issues Ihal look place: (i) none 01 Ihe parlies dem¡:UlIlccJ lhe 
Judge 10 lurn Iha case over 10 arbllrallon sinee Ihe Judge deelded liS lack 01 Jurlsdlcllon 
withoul nohlymg lhe respondenl, and (il) Ihe Judge dld nol determine whelher Ihe dasses' 
righls were parl 01 Ihe concepl 01 arbl trablhly in MelliCO, Therelore, Ihe Federal OISlncl 
Judge should have nOI ru led tacklng )uriSdlchon,) 

After Ihe class appealed Ihe Federal Judge's dcelsion, Ihe Federal Appeals Cour1 upheld 
Ihe lower eour1's decision . On Iheir lasl a!lempl lO secure prOlecllon 01 Ihe.r collecllva 
r¡ghls, Ihe class filed an Amparo claim, claim Ihat was aUracled by Ihe Supreme Cour1 01 
Jusllee, 

The Supreme Cour1 01 Justlce declded on Seplember 24"'. 2014 lo reverse lhe Feder<ll 
Appeals Coun deClsion and Ihal 01 Ihe Federal Olstricl Courl ' on Ihe grounds thal (1) 

nOlwithslandlng Ihe presence 01 an arbilral agreemenl. the Federal Olslriel Coun cannol 
declare il scl f Incompelenl ex o fr/Cto since Ihe par1ies may have aflerwards agreed 10 lake 
Ihe case befare Ihe couns, (Ii) Ihe lacl Ihal the legal reJalionship is one 01 Ihe buslness-

J In ¡,tox,co when ono party bnngs tl1t; cns .. befol(l il IUII '(131 coul l ,!nd Iho llglflemenl Ihase 01 tlle 
d,spute) prDv,des arbllrtll'Ofl. I1 is essenhal, for Ihe Iuogo 10 lurn ¡he case over 10 ¡lIbilt>ll,on lhe 
requesl lo do so by one of lhe pan,(!s lOyolvad, Artl(le \,12': 01 1110 Comlllctce COda 
• Supremo Court 01 JuStlca s hndlngs bnel ls 3n3che<l here:o 
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consumer rela1ionship, and (id) when class's flghls aro involved, Ihe Court cannol excuse 
IIsell IUSI because ¡here tS an arbitration clause, The Supreme Court 01 Justice's find,ngs 
orders !he Federal Appeals Court lo reverse ils ruling and order the Federal Oislricl Judge 
lo restOle the Judicial proceedtngs ConsequenHy, Ihe incompetenco 01 a court lo hoar a 
case cannol be argued only because an arbilralion agreement has baen sel in a cartain 
contrac!. 

V, Arb i\ral lon and Amparo 

The enaclment of Iha new AmpóJro Acl in 2013 provides Ihe admiSSlbiltly 01 an Amparo 
claim ogainsl acts of particulars equivalent to Ihose of authorilies. In ordar to be 
considored an authonly under the Amparo Acl. Ihe following elements 01 the acl musl elUSI 
and prevail ' 

1. The act ,Isell has to alfeel and rnodtfy the legal situalion olthe plainlill ¡-Ou%so"): 
2. 5uch acl has lo be unilateral and binding: 
3. The powers 01 Ihe particular must be determinad on a general raw. 

The dangers 01 an arbitrator being considered en aulhority under Ihose terms IS high , 
slnce the award alfecls and mod,fies !he legal siluetion 01 the arbitration partíes 
(respondent and clalmant). il is decided uniraterally and is binding lor a1l Ihe arbilralion 
parties. 

Howover. recenl decisions on thts regard have shown that Courts will maintain the currenl 
enlona. that ¡s. Ihe arb,Iralor is nol an aulhorily under Ihe Amparo Law lerms. 

VI , Concluslon 

Even when Mexico's regulalions regarding al1ernale dispule resolulion have bean 
eonsiderably enhanced, specifically on ¡he strengthcning 01 the judicial public seNice 
known as atternate ¡ustice. efforts lO implement those meehanisms inlo other oreas. whore 
et ltzen's atlenhon is glven , 's sl,lI underway, The presence of arbitration dauses in 
standard contracls should be inlerprel as 10 the will 01 the parties 10 arbitrate their dlspules 
related lo individua! righlS, wi thout waiving lIs righl to seek judicial proteclion 01 its 
collecl,ve righlS. 1I is expected and Ideal lor Ihe Moxican government 10 kiCk off a nalion<11 
movement thal boosls the use 01 those figures as public policy. 
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E!'tc rcporte dcs[:JC:I ciertos t!cs:lrro l1os en l\l csit;o cn 1ll.l1 eria de arbilr:lje par:l 1:\ reulliún :\l1u :II 

dd wupo tic cspCrlns de ~¡\lT:\ 2022. 

Como se \·cr.i. en el periodo 20iJ·20 14 sc han gcncrado dcs:lrrol1os (ll1t: son comu n :).:I :, 

pos ili\" ,, ~. Cn1llu cx<:cllCiun. cxislc n ~rt::I S CII eSI:ldll d e flllc!lI:lci, 'm (llIC m erecen :llcnóún con miraS:1 
:Isq ,,:ur .• r (llIC el n::sufr:ldo se:. POSili\"o " :\ cIJ111inu:lt:iull H" cxpliC:l1l. 

(, 11:>.1:.\1 1 /. DI ( ."'~UI . \ IUot.,\I )I ". s.e 
():<.'"'' ,r" I',k.l.e, ,,1I .m~. 

(\\'''1\"\\' .!,:.!e:l.n In l.m~) 
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lo PERMISIÓ N DE L An.JHTRAJ E EN LA RE FO RMA ENEn.G I~TICA 

1':11 ¡llcll'mhn: 2(1 1') :>l' m . ... lirio ', b ( :I II I~liIUci,'11l I:o.;¡kr:d p:l r:1 impkmellf:l r UI1 c:¡rnhi" 1"1 ,11 :11 rl:).,:1II1I':11 

.Il· hl.l f< 'GlrllU r, .:> l'l1 i\ IC:':IC'" Sl' 11':1 1:1 ,k 1,1 re l"t ,rm:¡ m:i:; Im p'.rI:lmc , ." 11 b 1II:lIl' ri:1 en 1,,, Úl l11WI' 1'11) 

,lIj ,,,. 1;.1 11 .Ie :I~'. ~I" dl' 21 11 ~ "l' l'mll l" Iq~i:> I :lci r " n ~l'cUIl,bri:l, dl'11Irt ' , k· b clI:I I ,k SI:IC:l b I ~1' ti, 
1 1"/¡Yi[a/II111"IJJ, 1-:1 :trliclIl" 21 dl' dich:l ley pcrmile ('.'l:prrJJis rrrlllJ p:1CI:lr arhil r:tjc , all':;I:¡hlccer: 

1,.,,/¡iudMr dt (O I/IIl,{"fl1I11J 11'/tl1'/,1/ </101 ( ,.ml".folp,II)' {" 1:,'7,1",;/mill ) 1:,v/.;¡trJúll. {M/ r.Wt/,(ití¡¡ dr 1" 

",m",,",IJI~ '11 ,.¡ ,,"J(II/~ ,lIIlrn~r. 'r podr,i¡¡ prr/"ir 1I1r(','I//I/I/01 "lftnl,'flllll !"ml 111 Jolllmi/l, IIIdllr,"do 
",,,,,'1111;/ ,,,il/fr,,ln ni firmillvl '" I~ .¡ilp"UI" ni r/'I ii/llo ( 11,'"0 '/tl l ,,1,,'0 .Q/lIIIIO ,Id ( ~I,~ ,Ir ("nINrn.,., I 

101 Ir./!,I/III' "t!, nt,J,ll1""la ni ","lr"" lIt t"'ll,r.'}f. I Iblu{új" tIr fDl/ln"ynÚI "1 1111 '/'11 ,\ Ii.vi,'f! 1<'<1 ,../rlr, 

l. , C,,'lIIfJfll/ ,' ,1(/",,,,1 dr 11,,1rp,',ui''''''1 ) ¡al (:""" )11111,11 " " l' 1"/IIt/mill, m "/I(f!.n" MI", ,/ J,.,u 
r.' "){IIj' "J<. 1:1 ¡m,redUltlrllffl "d"ir," rII !,,,Io Mm, JI lljl/!ftu;; " /0 1(~III"Jf(: 
" 1 .. /1 Ir¡ti .,p/;r"Mn 1<'r.il/ /'/1 ' ''')(1 h '¡/rf,,/rl '\/.~"k"III": 
1/. Ir ,y"Ii':>!,r.; rIIld"""" "p,,,i~/;) 

IJ1. I J }""tI" Jrr.I,IIt'fIllI" (N ul" f'" ¡/rra/IQ, lir;; IIJ¡J(~,'fon'" rlirm, /"m, "N/h'/I P"flrI. 

1'.1 p:l~" IIl'lle e' en )..:enel':ll !")Ii'iti\'u (§a). ¡\I~u rlo:> :l~pcCI!IS merccen cunll"nt :trin, ~in t'mh:l r~o (§b), 

, \ , 1,( 1 1'( I!- )")" I \ 't ) 

IJ 1',1'<' l" un:1 ~r:1I1 \·icl"ria. Se Ir:If:1 tlo.: umi pll,,.:1 lc~i ~b l¡\'a im p()rt:ultc. 1] t ille Olm,) re~b ~l' h: tl)ilill' 
b ,Irhi¡ r:lhlltd:td de 1:1 11l:u ~'n :1 l" 1" :lhlo.:, 11l :¡ ~i Il1C d (ime u~o) deh:ll e t ille e~i~¡i(. "ohR' 1:1 p .. ~ihllid ,I.I dc 
11l 111/:lr :lrhll r:lje. (1] :111r" r IUl' c.,nSllh:ld. , :11 respeClu en d, ,~ 'OI..':ls i"lles 1")Il r :ll l1flfl( l:1,k¡; : l d min i ~r r;lI i\' :I' 

\ ILw,blin~,) 

11, 1,11 \ 11 ' 1, 111 \1\1.1 ' 

LI rc~ill1e ll :t.l"pl :ulo merecc dI), I)h~l' f\'; lCi"ne~ : ( 1) re~pecl tI d l' b no :lrhi1r:1hil id;¡d til' b re~á"II '>l 1 

aol lllini,rr:I1I\',1 ~ lerm in:\CII'ul :Ull icip:\{b, ~ (2) s i b :¡rhit rah ilid,ul tk 1:1 m:l1eri:1 e~ ~l' rl el':l l " l'speci:t1. 

1. No arbilr:lhilid:u l d c 1:1 rc :; <.::i s iOIl :Idminis tr:ttiv:t y Ic rmin :¡cion ami cip:ul :1 

I .. t 111:lrhitr:thili.l;¡.! tic b re,ci, i, 'In :t<lmi lli 'l r:lli \':1 ~ . lermin:IClt',n :uu icip:ub h:u'e \~c, • .Id e'I:Ilt1~ :KllI:11 de 
1.1 IlUIl·ri:I, (IUl' ha I' ro \'''c:ld o di sC II ~ i (ill y 11 11 C:l~n l:unelll:lhlc. En rl'po rll'" :mTer;"rl'" he C01lll'nl.l.l" 
t', rt· . k~:lfr"lIo , :\ ~1I \'ez, In hc an:lliz:ldu en detalle en " I rl '~ C" lUl')W'S,1 hl estc rC¡")I ,rrc m e limll ll:1 
mlt ,rmar ,11 ( ; mp" 1.:l lim ': tllleric:tnl' t ille la re~ 1 ricc it"1I CI.n l il1 [¡:I, 

2, ¿ Itég im c n d c excepcio n ? 

1'.1 ,1rl1culo l·'!.lhkCl' b p"~ l hihtbd tll- p:lCl.l r ,I rbil r.¡je e!1 l'C 'lH r:lIo~ de e:.: pl" r.1C1ún y e~l r:lCci"'n, 

l',cel'tll;md" el ré,t!:l1 l1en ,k rl'~c i.;iún :ldmilli~l r: lI i\' :t . 1:1 Illtl' ello ~t': t UII rC~ 1Il1 l'fI tk excepcl(,n " J.t 
t"1)f¡1l.1 en 'IUl' d legi:> l;uh ,r t"' l1llllll;Ca ' !lIe 1:1 llI:tleri:¡ n :trbi trable ill.!!.¡"Ir'II' e~ lIf \ le lll :l :Ih i¡;rtt ., d:ld" 1:1 
1"nn:1 en ' Illl' ~l' re.bcu',. :\u11t!lIe alut ll- :11 ," fl lf r:L\1I t llll' COIl Qiluye el COT:I,.,',,1 ,k, h Icl, Ik pr"plciar'l' b 
Tll'ce'llbd .le U';; IT l/m,.; d el"n:lf:i I:t d ud:t 'UIHl':>1 d Io e~ p" .. ihk Ct'llf .. nne :1 t! ich:t J.,\. IP.·(hlliJ, :\III~' 

di .. , huhll' r.¡ ~ id(l co n\'l'me1l!C ::i mplcmeme ind icar ' IUl' 1:1111,,1,'1711 (no 111/ {IjlJ{rilfú (Iue \'c r~:1 'l ,hre db) 1" 

;lr l1l1(;lbl\.·. I), .r l'mll' , ~c ~U~il'fl' (1 1Il' len~:11 1 h ,~ar p:t ~ t,~ p:lr;¡ Ilcrellt ler 1:1 i, lc:1 ' llIe la n, 'n ll;t e~ l' l! lIn :1 

, \tUllltl,\1! 1 1"1'" K) I 11 1'" ( ,1 HI K:S \\ 11 \'1"\1. '''1101" ,'n ",,, ... ,·.!-!.I ( .• ,.' ''''' tII" / l'"hhr.,rl"t1 ~'. \KUIIR \11 , ,1' 
h l . :!JI! ,I" ,11'11,,1 .. :\\' 1I,I'p , II 'H ,1 mi, 

'l. ". 
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norm:1 hahilit:Ullc con impacto general. De decidirse 'luC el rq . .:imcn e~ de eXl'epc,ún, r.:I p:''''o ... cr.i 
t:ulll:ntalllc pue~ Invitara : I mhi ¡.:¡icd :ldc~ y pnlCe¡{illlient\ )~ p:lr:1. lr.:Iu~. 

11. O RDEN p ú nLlco 

1.:1 S:l¡'::\ dd C:l ~" ('OIlP/tJ(,/ n.:cicntclllenre :Irro j,i dos dec i ~i()ne s imp()rt:lllle~ r que nren:ecn :Ipbll'l' p"r 
":lrI( l'" rn,'tl'· f' ~. "cf 'l1I inu:lCi, 'ul me enfl'o) en o rden púhliol, para luego enunciar :ll¡,:u!l( 's punH'~ 
lo:, bk' ~, ' 

.\. 1)1 ' 101 :-': 1( 1,1:-': ni '. (¡ RDI · " 1'1' 111.1 0 1 

L I dctinieiun emplL':l<b en el C:l~O COI/prom es loahle pur tre ~ fllOl1"oS: ~u ctlI1l L'lml". lo :,110 rld 
eSl:índ.lr ~ el mctotlo seguido. 

1. Noció n 

1.:1 dctinlClún t: lllplc:,da e~: ' 

... un b u, l" :lrbu r .• ) cs conrr.lflO :.) .. rden Plihlico \ .. . por e nde C\,n ~ lIIuye un.1 c.)u ':ll .k 
nulrd:1d. euand" 1:1 elle_l1" lI dilucul:ul.l ,e e .. IO<luc lIl:is :l ll :i de l<os lilllne ~ .Id dieh .. "nkn. e~ 
,k nr. 1Il :i~ all:i de 1 :1~ i n ~ ti l uci"nl'~ lUri{lieas d el ESI:ldu. ,k lo~ prineipu",. mlllll :l_ e 
I!l~Ulucinllc_ \jUl' In eonio n n:lll y ' l" l' u':' ~c lende :1 la e"lIIl1nlll:,d p"r 1 .. " ien<i\'(> y ¡,:r~n' (leI 
~l'rro eOlllelido en !:l {lecisi' lI1 . Un bud" de ~ ~ I l' lipo c~l~rb :llrn:lIldo el limire llue lIl :l rc~ el 
o rd..:n )llib tic ... :1 s:lber. d ml'C:ln¡ ~ IIl" !l Ir:wcs IleI cU:l1 el E~I :ld" impi"~ '¡lIe Cl e T1"~ :lClns 
p:lfI ieubres :l fcc l~n illle re~~ fllnd :ll l1enr a l ~s .k !:l soclelbd ... 

1.1 "lo !:lel,'1I 1 :1 l(l~ prlllelpi( ,s eH'neblc~ (Id l ;.sl:HI". <I\I ~ Ir~ ~elen"e :, 1.1 ( ' lIl1unidad ¡",r 1" 
n(c,hl\'O y ¡.: r.I\'~ del ,'erro ctlllle li.!" en !:l . k c I_l< in. 

d "rdc n jlli¡'hcn "c :l ieCI:l ell:lndo '''n m"o'·" d e 1:\ (kCl~"'", "l' pri,':! .1 1.1 ..:.,l<-el1\·«b.1 ,k IJ!' 

!>,·nd iei •• llue le 1 >l', r~:1n I:\s I ~~'e~ " s,' 1<- iulier.:- un d :l1i,. 'I u~ de Olr;¡ maner:\ n,' rcsenlir/a . . . 

2, Adje li vos 

El jUl.:" de nulid:rd no ~úlu :ldUplÓ IUl:l dcfrnición pl:Hlsihle. sino <¡ue le inclrlP ') d()~ :\ djeli"(I~ l¡Ue lie n e n 

po r cfcCIO c1el'u c1 e~ l :imbr y h:lCerlo m:is C~lrccho : 

I ' na n'~ .... ·m:u t'. 1,. '111" , ..• leI,,' <"lII<' )l<lers~ p, ' r " fi len püb lieo, cnrl\'i ~n~ ,kci r :lllem:is ,¡ue In 
l,ltJll1tión ... dtbt ur tuidult. ' 's .k ci r. ell:III, I" Sl' 1TWfJllue ,Iich:\ c:rus:d. d Irih unal ,k)K: r;i 
lI,qr a o h .. un n/ftiliJiI rnlrÍl /;" , , le t< ~II I'U~M:I n u b cl"'n ~ 141, o"lt "no POlt"lt 
"iolotidfl podrá orat flor la ,"didad.' . 

~'· "'en ... . ' .Id)"." D,', i"", I'rll 'll' r" de l)"lnl" en ;\ble"~ ( " ',1 .Id DI' m ••• "'·d,·r.,1 .Id 11 , 1<.- " .. "emh .. · d. :!lI l \ 
' IU\ rc,oh ~ '. b ,km.m.!:, , le nuh.!:"I ,·n e, " Ilr~ <Id bUlI ... '·' I'n liem., .¡ tI.~/2111 :! (" \",/010 •• ,-"¡"j,,,r ). :-;.·ll! <.·" .... I .ld 
C",lT 'U Trrhunal C"k)!.a.I, • .,n ;\ I;t.cn.) ( .1\ II ,Id I'nmn (; .. e1lllo de .1 de 1,, 10 ... 1<.- 2111" ' 1'''' n', ,,h ,;, d .11111'.1t<> 
.1"ee1< ' en e."ur" , 1" l .• Snu,'ne1.l .k 1",,10",,11. eSI>c,hnue n .c. " / :!II! .' ,le (" ,\ 01/111.7'; ') . 

S ... I1. fle .... PI" (,.,.,(.r., 
~,'mr n"¡'), l' (.( •. 
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l'] rnC!I"!(I se).:uidn mer¡,;cc rCCllOucimlCnltl y :lpl:luso . I . :l ~ d¡,;cis;, II1¡,;s I,ici¡,;r"n un :in:illsis d¡,; b I¡,;~ 

nu¡dd" d¡,; b UNC ITRAI. (inc1uy¡,;nd ll s u ~ trahajos pr¡,;p:ir:l torios), su ).:111:1 tk impkmcnr:iá ',n, ~' su 
dig¡'; ~I ", Adcll1:is, II li l; %c ', lkr¡,;cho cnml'ar.id u :\rbilr:\l . ¡:in:ilmcntc, ci lti a t re~ tr:l t:\lhslas :Irhi lr:lk,: 
l) 

" 

j ' " J " , "' " ' ( ' " '(' ," ~:, a , lmCnc¡¡ , :111 aIl SS, 1Il y ' r:lIlclsetl ,cUl %:i e%tC .OSSIO, 

El tlue diehus trihunales hay:ln hecho dicho paso comunica mucho dc b predispo'leiúlI 
fa\'or:lhlc lid l" Kler .I udici:.1 m¡,; )( ie:lIlo h:leia el arbitmje. 

11, ()TIU ):>. I'I · :-.'TI)SJ.l ),\I\I.I , ~ 

1_1 Sentencia ¡,;sl:i p lagad:\ tic dctermin:lcil¡IlCs y :Ise\'cmcillt\es :ltin:\das ) pbusibles ~ubrc den:ch" 
:Irhilt'al. ]'"r e jemplu: 

1, 1·:1 :Irbllr:lic es de natu ra1c%:1 cuntrac tual; CI "l\'¡,;nc i ,m:i l. ' ~ 

2. El :Irh ilra ie es con sell >; u:11. 

.1. 1.00; Hihullalcs :lrhll r:,lcs 11t1 son ú rgalltls de Estadu. No son auwrid:ldes. '·· 

.1. 1,,1 :lutllnomi:, de I:L \'olllnt:ld prim:1 en el :lrbitr:i¡e, 

S. E CII ollHinu'" (lile d juicio de nulielad no d cb¡,; en 1110do algunn entr:lr:l l fund" <Id laudo, 

( l. Dcbill" ImlCe~(J nu es orden p,ihlicII. (L1 reclam:ulIe :Irgumcnt:\ballue la \'iol:u:i,'>tl al deber ,k, 
un proce~o debido era lambien ulla " iob eion al urden Pl,b!ico . El jllC% e~cbrcciú ll ' ll' no 
l.- sj~ (i¡', \' iol:n:ic',n :ll d ehido proce~o . Y :\unque huhie r:\ existido_ el c"nCeplo de nuli(bd o:r:1 
¡Iil'ersi I :11 de " rden pilhlico .) 

7. P:l ra ~I\le e)( isl:l UIl :l \'Íobción :l d ebidn procesu, par:\ (Iue Sl':1 un:t e:llls:il de nulid:1C1, debe ~e r 

,. 

," 

" 

. " 
," 

"('\'id l'llIe" ; "pal111:1ric ,", I-:n sus p:lbhra~: 

d 'H1:ílisis del deb idu procc~o p:lr:1 e feclhs de dcclar:ir la nuliebd del budo 
:lrhilral dehc resuh:lr tvidtnlt. es decir. d cbe proharse t¡lle b p:IfI C ~ I Ul' ~l' 
;lsiente :lfect:lt!:1 de m:l ncr:1 lIoturb no tu\'o opotlllnid:ul de prob:lr ni a l t'j.~:l r en 
el procedimiemll :\rbitral (J hien lluC en el !:IlJ( ln mislllo sus prucb:l ~ de ningún 
modo ~c lIlm:mm en c uelll:l ; c~ deci r, el tlucbr:lTllo al debidu ptl lCe ~o ddlC ser 
palml1rilJ :" (é nfasis :Iñ:ldido) 

En d C."Ul· ~ '" ,!eI!l'I" " ,,·i.ln ,m,.d,. e. JI, b (p.",hle) rt> l1u n~ ... :11 juic" , de nu],c!." l, 

En ..J C"",,'XI" ,It- '" " .. CM m J,> ""1.:,, r .ihhc... 1", "bu cuada ¡\l(': / :/,,""m /'IIMII .. (~IINJ ml,nG /lo"" "r:::.'" ,1 
"'''''IN''''''I/I~ I ti ,¡rfl/,/Ol/ d, f",,'¡'s "r/lUt;,Ju. ,'n / :1 A rl",,'!Jr ( ·dN/ur .... 1 /''',m.ff>DII"I. (;",,1 •• S . '1'.1\\ ,1 l' hl,,;¡r, t .. / ... 1, 'J. 
(1-..1<.) •• \,k k,l •• I',·rr, .. . (~l'1 ,, ~nc , ~ . p .. HJ.) 

Sl" ,~ n Cl." l'p . 2')5 l' .H~. [ ~,~ e"", tuc·r." , :,1 e l1 ~l}( . //11"" "':.1 / l rJimn'6" ,\/,'''''''''" d, O,,,'" /,""'irn!, el :nn['.)f', 
R~~/ 2(( 11 ,I.,mk b S"I" c ", ~ (;",cc ,k J' '' ''c,., de '" "'"e,. ", u, ., un ¡,,'Cic nl. , dc' ,lIeI" . ~ "" If I'uhlle",'" e ll b " ."" .• 
.Id (,1,, 1> E'I',¡".I tld .\ ,hur.l i.' 1'.lro, fi"r ,," crllen" ,nlx'c" , de b ,Idime .. ' " ,1.: ,,,,I" n l",hlie, . 

" .1 ml .. m,,1 c .. le"" .I .. (,te ~[>cbe ''',n) .1".11(', ', r . .. I" .. n apa rc a,l .. I"'·'M'. eo," .. ,·~"nt " •. I"" ' " III.lle " I,¡ 'M'ur~I,',~ cid 
a."ur" I~. (1'1" 2-5 " JUl.) .\1 h~ecrl". h'1" 1 ,, "e~ l'tl' en ~ u (,.!f.,cc,·r e""" ''' ' ... ,I. c .. " , ,' nCM '11:1 1. el ,·f,·c lO ' " ,n,1., ,, ,, 
,lecl !.",,! .. "('''111' '' ' h" hK'I".' ,.:,,,.,J r .. un l"e,.Id t ,~I.l""" . 

~,· n" · Il ('I.I. p. 142, 

~,· llIe"e ,.,. I' . 1 ( 1!i , lj~j. 
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n. EI'luo.: d J.tud" tmp:U: lo.: dllll:ro p,¡f¡lIm. ).!a ~ h' p,ihlirf}. 11<> 1" implica \·lo l:u: i'·1n :11 ordo.:ll l)¡i¡'¡'ftl.~1 

( :. , \1'< JI(T.\ CI ():-': I ·~':\ 1>1 '. 1(1:<.:110 .\RIIITI( \1. 

1.:1 So.:llI,·nÓ:1 (.·sl:i pb).!:I(b ,It.: :'fXlH:lóonl"S pl :lU ~ible s a ,kn:c!ltl :lrl,ilr:11. )Ji •r o.: jemplt': 

1. ¡"~nr: l ~ i ~ o.:n llllo.: b illto.:rvención judicial dehe ser rninirn:l; y nunC:I inn ,luCf:1 lI1elers,' en ti milo. 
En su~ pabhr:.s: "El control judici:11 del pT<H:edimio.:mo :lrbilr..1 no C~ un:. via 1':11: ' :lccedo.:r :l Ull:. 
illSI:lllda 'Iue rc \'i ~c ime¡.;ralmc1Hc b eOnlro\'ersia rcsuch :l por d IribUIl:ll :Irh ilr:ll " .~ 

2. l .:. nq::uI \":1 a iJ1ll'u).!llar {In budt l p:.n:i:llliclle p,¡r e fecl"'luo.: n" plIo.:, b rceurrirso.: su o.:cJ!llo.:ni(1" 
nI el juici .. dl' nu lidad.ld budu tin :! I. ~' Sc mm:! 1.:11 ohlig:uorio pues se e rllicmk' 'IIIC renun..:iú a 
~u dereeh .. :1 impu¡.;nar cfln foolle :11 :tnieulo 1·1 20 dd Cúdi).!o dc CflllIeróo.:' F.I T ribun:ll 
( :" lq.':I:ltl" 111 ,." ce' l.ld PU!lt" .!' 

1. 1.;\ :le!:lr.IClún dd 1:llI <I .. ¡"ofm:l p:lfIe dd !:tudo; 

·1. ,\I"m':lci, 'UI ,It.·l b ud" n" es orden púhlic(I; 'f. 

'i, Ll remUlci:. Cllllll."l1i.la en d :.niclIlo 2H(6) del :llll o.: rior Ih·).!bmelUll ICC (39 .Id :Iclual. 2(1I 2) no 
~ i¡":11lIic :t n 'nll llCI:t :11 juicio de Ilulid:ld . 

(,. El arr ieul" ¡42U del Códi¡..:o d\..· Cumcrcio (e'lui\'alellle ;1 1·' dc la I.cy .\ 1uddo de L' NClTRI\ 1. y 
.W del re).!I:ltlleIlIO ICC) ¡ielle el cfceIU procesal de \lila preclu~iún . L1n t"'"1~el1limk·nto proCl·s:.1 
"pcr,lida dc d"' rec llos PH'CCS;¡!cs l'"r f:dl:l ,le red:lIll"" (1:IS(I dd IICIllPC',:-

Rct"01l0Ómlo.:llI0 \" F.jceuciún: definió :lIinad:llllemc ItI l lue es el 
"cjeellci,·..,"' de 111' ' I:md, ).!. 

ree" n'Kimlen" ,'- \ b 

1.:\ :o. l·llI .:nCl:l I" ea (m : t ~ n" ahund:, ~(Ihre) :ll).!unus :lspeclos pr"fundn~ e lI11erc~:ltlle~ t[UC IlI l'reCl'n ~er 
c"m .. 'nl :l,I'Is: 

l. P:trci:llid :ltl .1 ... un po.: rit" PII,·(/" :lCllIall"':tr 1:1 C:Uls:tl de ,!ch id() pn,ee~" .~' S1I1 emb:tr¡..:" , o:n d C:l ~ " 
n., uell rric"o plle~ el trihunal :Irbilral '1Iu.: cOlloci, ', de b ()h jecil' ll decidi" , [ue no ex islÍa I.tl 
parcialid:ld. p"r ICllllle "no exislc r.lzún par.! :Ifirmar tille en esc :lspeelo SI.: .!ci'·' SIrl defcnsa a la 
:lCci, ,n:III I\..' 1 1 \:mex l ". ~' 

" 

'. 

:--.. "" ·,,tI.,. 1'. 1') ~ 

~,·III,·"" ' ~.I" 1,7. 

S'·"','"n.,. 1'. ~'. 

S,·"h· 'I ( i ~. 1'['. \ 1 ~, \ 1 e,. 

S,,,l l·,,,·j .•. I' \" 21 1. 

~ '· I1,,·no:i.I .I'. 1HI. 

~,ml'lln" . 1' . .!K i ,.!K4. 

\m,u~. 14'""'( 1)-' 10 ,Id t .• nI,).!. , ,1.- 1;"11 .... 0 .... 

~·m'·ncu.l'. 1 1 i , 
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2. El :\lcance de I:t m,,¡jvadún , IL· un budo . 1\ 1 respecto, razonú quc: 

eSI:\ juz.~~d()r~ : .. h-ieru: 'Iue el 1:1\"lu 
l:Slim;uoII pr"e,·,knt,·s 1;\:0; condenas ' IUl' las 
pue.!.· dell·rtltt narse 'Iut: no CMl: moti\· .• do ... 

cQmiene las r:\7.oncs por Ia ~ cuales los :irbitros 
p~f !l"S sotllclicron :1 su pOIl:St:l,I. ,It- ;thi '1ltl' ti" 

... red~;lr si la mnli\':lci,in t:xpres;uh es cxhausm'~ y :ukcuall:l [':Ira ~ostl:nl:r bs con,lena,. l:~ un:l 
("\ll' ~lit'" ' Iul' tU' l:SI:; permitida PUl'S d io l"llui\" :tldria :1 analizar la Ieg~Ji(lad ,1<- 1" ,!.:ri, li,I, •. 't 

111, ÁRBITRO COMO AUTORIDAD PARA EFECTOS DEL AMPARO 

1.:\ impr" cl:dcnci:t dd ;1Il 1r~ rO en cnlUra del á rb it ro o su~ aCIOS era :Kcpl:tda r cI:tra 1:111\0 ,·tI de recho 
,'serito, dl'n:o.: h" jurisprudenci:¡1 y la p r:ictica h:l ~t:l :lbril 2013. r\ !:I luz de b nuC\'a ley de amp:m . (2 de 
abril dt: 2C1lJ)." se h:l re\'i\"idn I:t disC Llsi,'l1l sorbe el pumo. ¡\ continuación se Cot!lcnl:l d n':!-!inH,:n ~ ln ~ 
dC~:l rntll'ls. 

,\. RU;¡ ,\II ·.:-': 1\11·. V()(~t"I '. I:-':\' lT¡\ DI]M 

I ~ I fr:tcd,in 1I del :Irticu ll) 5 de b nuC\'a I.cy dc 1\mpan l establece: 

L~ :llIl<>rid:1<1 resp" tls~h le, IcniL-nd .. 1:1 1 Clr:"tClcr. C"'1 illdcrcndcn(i~ ,Ic ~u n:Ullf:lkn form~1. L1 
' 11Il' dicta. or,lcn:l. C¡"ellt:l t' Ir:lI:l de t:jecttt~r el :lClo ' Iue cr .. ~, mmlitic~ o <'xungue ~it u;l ci"nl'~ 

¡urid ic:ts l:tl fo rm:l uni l :1ter~1 y ohli);:ll"ria: u 01\1¡1 :1 el :!([tl <luC d .. fl':l liz:lrs<' Cfl::lri:l, m"dilic~ria " 
l'xttn~uiri:l dich:1S siutaóones juridic:ls. 

I' ~r" los d\:c"'~ , le es t~ I .l:~' , los parttl:ubrcs Il·tI,lr:in la (alida, l tic :\\11,n;II:\.1 rcsron~:lhk cu:md" 
re~liccn al:l '" e'luiv:lll' tHl:S :1 los dc :lulori(bd. lllle alccR'!1 llcf<'ch ,,~ en lo~ t':rminos de esla 
fr.1CÓ,;n. y cu~':ls (unó,oncs cSlen delcrmm:u!:1s p"r una 11i>flll:1 ).:e ne r~ l. 

Dd prcccpw ci lado, tfCS CllCsli{)lle~ tllc rcCl:ll C01llC1llario: 

!. El cr;tc rio "1llodi lilJUC ~iluaciotlcs ju ridic:ls en fortll :l unibler:tl y ()hli~:ltorb": 

2. l .llS 'panicu b rcs' scdn cCII)siclcr:lc!os ':ll tlorid:l.d reSplH1S:l blt- ' Cl1:11l1 !rl realicen "at"l"s 
e<lui\':tlcllles a los de :HlIorid:td" : y 

.1. El re(luisito " funcioncs dctl'rm;n:l(bs por una norma genef:ll". 

1. Modificación de s ilUac ion cs ju rídi cas en forma unil:uc r;tl y oblig:lloria 

El prnner p:i rr:¡fn cr iSl :t li~:1 en ley el critcrio co nllcido C( lmo ':tuto rid:Hlcs' fl .. ;;,rlo. F.l paso ohli!-!;\ b 
prc¡..:unt:\: ¿:lCllt:l.liza el :;rhitro dicha h;pt 'llCsis 110rm:\l i\':\? Existe d ifc rcnci:1 de opiniutl, I b~t:1 

reciC1\lell1Cllfe, b fCspUl:St:\ del Podcr J ud icial h:ll>i:I sido {Iue el :irhi rro no PUC(k- ser considcf:ldo 
:\lHoridad- indusi\'c dI' j(/(IO, \1 Sin cm b:tr).to. dado d :inill1o g:lr:ltl ti¡';I:t de b re fuTtn:l, :llgll!lOS eobiiah:Hl 
St'~"ct:h:t¡';, 

" 
',' 1 ... ·,· ,k :\ lnp."". Hc¡.:lamclu~rl;t de I'I ~ ,'r1 ie ul' l~ 1\(\ l' 1[1- dl: b C'''1Sl!Iucj,',n 1'"litl(~ ,le 1,,, 1'.'1:"10,, 1' ",.1." 

Me~,c;u"'~,l'uhl;(;"r., en ..r Dlarl" Ofkial de b Fc,kr,lci, '", el 2 dc ~hr;1 ,k, 20U (" Lt,1 dt A MparQ'" ). 

1(1 nluIJ\,' 1·~C'1n.1]l"> 'I"C 'l' tr:lI:1 ,le' un ,' 111 ,· ['n\"~d, 1, 1m Idu(I" de b hlten:,,1 C"ntr:leh l.ll. ( ;, >IlCChlT e'''ll •• f',,¡,lim 
1'1 'Iue en C' l'nCI,1 l" pm;,do <'s d,",n ;lt"r.lh~rl" , 

HINl'h' ,¡.- .-\" I U.'~ (,1 l!.l!,,~q\l(,' ,le 1.1' '-,mus 11 70U \tc\llu.n.1 Tel. I ,<;:!Sí) ~2:. I .lfHlU J H l' ;~Sjl ;,~~ 1.111<;: 
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".1 'l'~tlnd" p:i rr:tf" ,k·1 :m;culo S. ]] d e 1:1 I.ey d e J\ mp:m) incr"ducc un:l n,,\·,·,l:Id: la po:.ihill,bd 11110,: 
elll," /,nl'/lfI,IJ put.·tbn ~er c"n~idcr:l<ID~ como ':lUlorid :ldeS rc~pon~:lhlc~' p:¡r:1 cfcct\l~ .Id juicIo tk 
:UlIp:lfH. " E llO) ha ~cnc r:ld" difercnci:\s :;ohrc ~i d crilc rio ~e cu mple por d :irhilro .. \l icmr:l:' tlue 
.11!.':UIlOS c"n~ider:ln tlue b blmr de iU'l.~:lr tille hace un :irbilrn e~ 'Cllui\'akme' :1 b del juez n:loon:ll. 
,.Ir, .:; .li ~ti llJ.!.uen b s : l c li\'i< I :I,le~ illlrr u!ia. l'n I':lse :1 b t'UI.·!l II.·, :11c:UlCI' ~. tl:l lur:llcz:l (le b iuristlicci"1l 
. . I " . 

C)l'rctt :1. 

3 . Fu nc ione s d e lc n n in ad as c n nu rm :1 ¡,;cllc r:l l 

l·:! erlll·n,. " íllnc",nc~ dctc(min:tdas p,'r un:1 nlJrtua ~cnl.·ral" ha ~encr:td l ' du<b s, ' 1'1'111:1<11, ,}(/lilrM. 

Incluiri:! a I .. ~ :irhllr .. " Si" I., tnb:lrg t<, ohli~:1 I;¡ pre~lInl:l: ~ tlut: :\Cl i\'id:ld n" 1 .. :U:IU:lli7:1? '1', >lb b 
:tni\ idad hum:m:\ úelll' (direcl:1 " indi rectamente) un supo ne t'n un:\ norm:l, I.Ut·~" cm, "Ice!>. el pl xkr 
jUdlC1:11 11I.:ceslI:¡r:i 7:1l1j:lr. IJdx: h:lcerse bhnT p:lr:\ cercior:lr tlue la figur:\ dd :irhuro lltlcde fuef:l del 
r:t.!¡ .. de :\cciún dI.' b l1liqn:l. 

J. Lam e n ta b le s 

1',11 un p:lr tle (' :l ~,'S ~e 11.1 ~( ,slenid" ' Iue d al1lp:lfC' pucllc p((,cedcr en C"IlIr:1 ,le un :irbilfl>, 1':1\ 111:11" 
"l' 211l.1 UII jUl? :Idmili" un juicio dc :Ullp:lfO en cumr:1 de un :irbilro, lI· E .. la p rime ra \'e7 (Iue ..11" 
.. curre. ,- .\ulI'IUt· el iU I Cl(lI.:~ I :i pl.:lUlicrlIe, Ire~ CU~:I~ merecen ~er re~a lt :"I : l s: 

i) El aClO redalll:tdl1 fuI.' d b ud" :n bilf:ll: 

ii) 1 .. 1 ,lec,,,u ' lI (':ULII' ") c:trece d e :ln:ilisis sl )!>re I:t prllcedenci:\ (Id :11111':1((1: 

iii ) !l.! Tl'CLJr:." prt~ "'1\[: tdn r"r d :irhiTro «(luej:l) fU l' Tl;Ch:I'l.:ld" pur c .. n ~ itl c r:lr tlUL' n" llene 
Ic¡.:uim:lcu·1I1 pr,".:e~a l p:lra hace d (,. '·' 

1", .lllleri" r tllereCe :1 11:i lis IS, 1111 SI, I" por (IUe el resullad,> parece ¡nO'freCT", :. in" : tdern :¡~ jll,r1lue l'" 

p :ifll' Ilel :11." '11"1\1,, 11111.' lellt lr:i llt,l.::\r en el 1',,, ler .Iullici:11 lb,". tlue se Ir:ll:I de Ulla IIl1e\' :1 lc~ ":'''1 

p:lr:\digl11:\ ~ I .. ,\ed" .. ,.~. 

" J . .1 .tc •. lrTt.JI •• " ..... ·n· ",,,('11,, C'\tno:mMlo' ' 1"0: a' lui n •• h.,~ ••. J',n "ln , ",nl,'M" l •• 1 ... I"'d",: <;\k\'II'\J" \ 
\KIII'I 11 111 . I t'l 1 11'\' 11 11 l· \IA . • :n ItI'T'" y l'J' k'!'1 ("1'1\'\, pi 1 DI KI \ 11\' \11 XII \'" 111 , SISd" XXI el, "1" 

111 1'1 1 \ '1 'lll h " \K'. ('"ln'c lo ,n Fu'o d~ 1,1 lI .lIr.1 i\k~IC.UI.I. (:, ,lt-l-"u 11.· :\I"'l-'.I.I", • . \.< : .• h l. 'I'h.:ml', .\I ~'''c! '. 

1)1 '" :!( 11 2. 1'. II!!I'J: \. <j ,\II\S'JI'W' )' '\llI!l rK\! I" !., 1 \I~(' DIII 'II. I'nf/ .1''''1''111''. ("'II,k> ,." 
"'\<'" .~,k., e. un '''\ / I'"I,h(.,cu "'c·. I ."¡''' ''I!c·). 

\ 'n ... un.t •• l' ! \III!I'I 11" \'1' 1 ,Al Te .111 1) \1> '1'''' 'c· ."tlu", .•. l .:.". l{cl'"m', 

1'.,1" .J '>.J / :!! 11 \ .111 .. \"", ,Id :!:! ,k ni."" .1.· 21'1 \ 

I'M.' .,' , '·~ .'t:h ", ,".1'" U" ~m,'Co:Jt:m", pe'" '·~ I'I, .. ~hk lila, ("111.' un yO:UI. 1",11(1.11 '1"" rcll ... :",,, .1. ",1.1 
1""'!'·lI(l.I .. \,1'·111.'" n. , ,,," .. ni •• ,'11 h.,.,· .,1 n".:,., ,I, .. d .. , .1.· .UIl I'Jf, •. 
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,\ ~1I ,·c .... en el CtlllIcxttl del juicio d e L' jecud,"1l d e UI1 C:I ~O ICC reciente, ~e :ulmit ijj el :lmp:Ir<' 
en c, mtr:1 ,le :írhitro,~. ( I ~I C:! ~(I ~e encuentr:llfI¡'iffllitr y ha s id" :ltmi'¡":1 1:t Suprema (:"rte d c J ust.ei:1 , 11: 
la ~aci ('1!l paro. delinid '·II1. ) 

2. [l !:ms ib lcs 

S\,, ohscr\':l un:! Icndcncia:! no c()n~ider:lr :11 :í rbilrll C011111 alllOridad. E xisten c:! s,,~ (IUC h:HI ~tJstcn i dll 

'lile el :írIJ ilrl ' n" es :.u!(,rid :ltl. gcncraml!, criterios pl:lU~ihles. Adem:is. mini st nls imp'lrtantc~ d c la 
Suprem:1 \.ort c d e J US! iei:L d e la N:lCión han sidn acti"is!:ls en c()n~ider:Lr llll C el :írhitro !lO es auwrid ad. 

L In e:lsu recient e. ~\.' s, )stun, 'Iue: 1" 

" l. .. :Ullerinr p .. ne ,k mamli,'s l\) llue :\1 :i rililro pri\':ldo no se le puclb c"n~]{Icr:Lr ,¡\IImid:,,1 
rc ~pnn':lbk p"r., C!l:CH' S dd JUICio (!c :lml'"r<>. ;,1 n" COIII:lr c<>n unIX·n .. ror ~ í 1Il1<mu 1),11":1 
Jl'lIda h:lccr ctlllll'l1r ~u ~ dCH:rmm:l(:Í.,ne"," 

, \ ~\J n :I', en Ulr" C:lS" rcciellle se emido el siguiente criterio: .... • 

1. \UD O E:\ I1TIDO POft ,\ IWITIt() P¡\lfrICULMe ES I i\:CO:\IPETENTE El. T IW \l'i\: .\1. 
(( lI ,E( ;I.\I)(1 DI ~ C,IRCL' IT() 1>,\Rt\ (ON()CU{ DE f':I , EN 1:1 , t\ :\II' t\R() DIRECH), 
Ik 1:" ¡',,1(ci'lIlc ~ 11 1. i1\cl~o :\) y V. ind". e), ,Id arrkulf' J( )7 dI: 1:0 ( :'IlI~'IIUCI! '1II 1'"Ii,,(:\ dI: I'l ~ 

l ~s t,,( I ,,~ l ' nidfl ~ i\lcs i(:lnn<, :I~i C" II1I ' en d di\'l,~r~" liO de b nlle\'a l .c~ de AI11[' :lr", ~l' ~ (I\' lene 

l¡Ul' los '1',,111111,11,'., C: .. ll·gi :lllll~ de Circui,.> son coml'el~' n ll's I' ~r:t c"nocer de 1,,, iUlcio~ ,11: 
.unp:lro ll. reelll. I <J~ l l'''' ~ "'Io pruccdrll ('IIlItr ~ (CIIII,:IICi:\, dctini . i \ · :I ~. lalld , )~)· rc," 1uci,mc< 'Ju,' 11' 

I",m'" ti" ~ I luic.o. dICl~d;¡s por tribuna!cs iu ,hel~lc~ . :,d(lúni~II":Hl\"" " cid ITa],:¡I" , En C'I: 
«"lleSI" lI11rlll:lIi"o. la \':llido ,k un I:Llu lo emit id .. I"' r un :idlllfH p:lntcubr nll pllclk Ililudtlar'l' 
a If"n:' ,1.: dich" nw,l1" de , l elcn~:I. :11 ,r;¡':l r~ dl' una d"ci~;6n l/U" "" l'< "mllub pur 1" .. 
Iflhun :l lc ~ de re(en·nCl:l. ¡nll:s n" ('s su tiell:llI1: p:lr.! C(lIrn:lr b compc.·'encl:1 .Ie , l1eh,,, "r~:m".<. ' ¡lIl' 
b dcci~ I, '''1 (O: Il:tb,b corno acto recbmado ro:nJ.::1 I;¡ ,lcnomin:lci.in de I:,utlo, )'\ <luo: 1.11 0:' b lIoc,"n 
' ¡UI' cnrre~ I"IIIt1c :1 h s rl:SI,luclt>lles ddin,u\':ls l¡Ue o:miTcn lus Trlbunale< ,leI Iral1"I". y o.:~:' 

n:lI"r:Lkn 11" c .. rr'·~ ll(m,k :11 :i r!>i"" ' IUL' cm.u" d ~crn lluC se recbma ,'n un prllcc.hmielllo 
:¡ rb.l ral 1':11."1:1,1" p',r b~ p:lrleS. IJU'·( un re'lu.,i", sme 11ua lI,m par.! esTim:lr b p"~lllÍl.d"d de 'Iul' 
t 'O d :Impar .. , Im.:el" puel l:J cUI: .. ,ion:1r~e la rc)..\ubrid:l,1 ,k, eH' tipo lle ~eUIS, , 's ' ¡Ul' ~,':m I:I\l ¡Hd,,~ 
p"r ml>ullalcs cid E~I :ldo ~' nu por :i r biH() ~ print!(Is. Por cnll,·. l ' ll I:S 'Il ~ (;¡"'~ d Trihuo~ 1 

C .. kgl.l<l" ,11: Circuil", con fundam l'1l!n ell el ardeul .. -1 5 do.: la Ley ,It- ¡\ mp.,rll • .Id ... decl~r.1f ~u 

IrlCllmpl: ' l:tln:1 y r.:muir d asu m., ,,1 JlIe/ ,k D i'lri,,, ' [UI: correspnnda. ' I" ien <lcho.:r:i pre 'l1uno::iars.: 
!d,[, re la 1""ihlli,l:1<1 ,k 'I uo:: d :irlmn,. C" I1 U, paflicub r 'lile cmite un aCI " l:' lulparal,k :11 ,k 
aUH,rub,I,I"'l:lb ,o.:r c'lIlsidl'r;¡ tln {"<1m" ro:sl'>im~:lhk p:lr:t efccIf's dd ¡IIIC'" ,11: :UlIP:'rc" 

' \UII'IUC llIe rL-Cl: rdin:u:i.;n. \"n I":'rlll in,,~ ¡':I:ner:l l c~ el criterio es pbusiblc, 11 

" 
". 

(~"l'I;¡ 1 2 1/2('1 4, ",,,, ,·lIn.1 ,le 211 de a~,,~ \I ,.k 2(1 1·1. p. -2. 

.\III]'ar" dlfl'n" \1'1 4/2111 l. K ,1.- ").:,,,,,, ,k 2(11.>, Un,,,,,,,,,,!.,,1 de '''lo ''. Tesi,: 1. 5" .<:' i(, e ( W.I ,). 1(.').:""" 
~1~'7\2 11. 1) """,,~ 1'1" oc.,. Tr>hu" al ~, Cokg,." I,, ~ dI' rornlll' '. F. .. ,,,)' e n ,[<'tuL< 0::, ,1\ ( .l."" ",n \\ "h ........ , .\<lrI.1I1 
:\l.!g.11bnc' 1'''' h:,hn Cl lllll';nml" C~IC cri,cn". 

E"""'n al,:"Ilt>, 3"r~CI'" ,1 pulir. ' Iuo.: aIK",I" cOI .,I rill,n:;" E,1. P"rRia, ,la e,l. 2n14 (cJpi,,, I,, :\V). b, ' ·· •• :n(l.'. 
pUl',k 1m u:lr c"" iu""''' ,b,b I~ ro::,bccu'", ,Id rul"" } "" l'nmn:l ""rel,;n ,Id crU<'fI". l'<>r cl<· I' I ... J>lKlria kn"" ,·n 
... ,~"", I, , '1 '''' d IUlnl> d.: ~!l'11.1'" '1'''' 1'''lCe,k cs d ",di,,"' . • ", "1 ./¡"..., •. 1 ... tt ll <'fl" eIJCh'" '''' 'Crü b ""'1'" 
I )<,> I''' ''~ ,lo.: 10.1< 1" . d crn .-r~' l'~ ~ull.,.I" cn '1"" ~. ""c'w ' luC d 1""'" ,le ,lInl'~n, "" 1"'IC,',k l ' O C' 11l1r.' ,k ~" b",!, ,, 
~ rh"r:lk, al r:", IIur 'I"~· ·' ... b ",10,1,,<, ,It- un bu.I" enll", I •• 1"" un .¡.h"." l'~r"c,, 1.1t 11' . I",,~k ,hl"chl.i.'e a Ir.l' .:., 
,It- IlUlo, <le ~"' I "Ir" 1 ", I r~U .... o.: ,lo.: "n~ ,leci"oll ' 1"': "" e~ cmm.b r"r 1,,, inhun~k, ,lo.: . d,·ro.:nCl~ Imh""., I,­
"'I ~ _ ~ II"; c.,Ic~la,Ic'~I, .. ,. 
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H dC":lrroIlO1 h:l ~o.:no.:mdo critic:t~'n ()c:l ~ i onc!l . cX:lJ.!o.:r:td:t. Do.:"o.: .. propono.:r l[ue. :llllll[UC e~ neCl·":lri .. 
e\'I I:lr t[lIl'!le lII ilic.,: p:lr;t mo.:rm:lr b dic:lci:l del :arhilr:lje. I:1 crilic:\ debc .."!I'I/(/,,r y o.: ,·u :lr r<lr/IM!;:;',Jf. 

[ . .1 des: lrr .. llo dclJe .."lc'!ulrrJ( :lm('~ d e (nl;(,Jf¡r. 1.:1 :tmpli:lciún ¡o.:xllIal tilo b !lucion ':lU lumbd 
re~p'lIl ~ :lhle ' e~ posili\'a. Bust":t :\Illpli:lr el mdio IIL1el:tr de lo~ derechos hum:mus brindando b 
p,,~¡uilida.l d e ~ uiel:tr :1 COIIIT01 Cto tls¡iwcioll:,1 :IC ItJ ~ 1111e Plldí:tn cob ne p, lr I: I ~ r:11llIr:b de b ddinició n 
.11111·n" r.' .' P:lra ell .. , lIeeesil:ulIOS 0.: 11I1·l1tk r la misoll ,Irln' del des:urollo \ - e[l base al idioma .Id 
,kn.:ellI ).1e :unp:II',.- h:l\'er \Tr t1 \1e no prllced e." / :¡Io n mll!pero ¡,,,p0/1,m"'. ' I\ luch:t ,le b ,kf\:n ~a ,k· !:t 
ti¡.:ur:1 tlCU rrl' .k"de el perspecti\':\ :Irbilral. ll1a ~ 110 consli IIlCio!l:l1. Como resuh:ldo, con frecUl'!ll'l:1 
.Il·11·C\" UII di:il0J.!" ,k sordos C:lrenle d e result:tdos con struc ti\·,, ~. 

L1 criliel l·"':IJ.!e r:ld:l y T:ldiC:l1 delle err:llliC:trse. Escucho "oees .[e colc¡..(:\' '[lIe pronosl il';m el 
¡in .[eI mundo :lThi\ r:11. [.:1 :Ipreci:lciún !lO s,',1n cs I~cnic:\mcntc incu rrecl:1 ~. c"':I,L:cT:l.d:l , sin" ' Iue 
.1.11:01:1:. i\l\'il;t d rl'~uh : ltl\l Ill'¡':-:l1 i\'f l--pUl'S IlIs dl·tr:lclores :l ti l:lr:ln sus dientes - e incrl'l11l'nl:1r:ln 
t:~illl' rz, ,~- :Itlle 1:11 P' ,sil ,ilttbd. 

1'1 ." ... ·"1,, 11 ,k I.t l..:,. ,l.· .\mp.1r" .t" l')l(. ,k li"i.' .1 1.< '.11". ,.. <1 _1<1 r"'I'"" •. ,lok· .. "m,,' "l.. '1"" ,heu. 1" .. ,,,,,1).: .•. 
""hite .•.•• r.k ... l •• ·I'· .. "t., ,. t' . ., .1 .1.' "I""'"M 1.1 ¡..,. " d ~Ch . . .. chlll.lll ..... 11"1" .I, .. h" .!.,Iinon, tfl '" J.:""" '."'''' ",,,cit.,, 
..... '·r~" '1'''' IlU, .. ~h"" ."" .1, el .I"d." ¡:.,,,,., ... b" '" ,r "' ..... ~ .. ''''. l' I · ... loit.,,· """'1'" ., ... ·,1 .. 1',,,.,., .1.. l., hll" '1, '" 

, . .\ ... "", hJ " .• It~J.I" "' ''"n~." ,." .heho .... mlOl •• (17t1 "'l'~~'" d 1"'" de ¡ugnu l. ,. R •• "i "''''''''. 1'1 D I 81 , 11' , 
111\1\;", , \lI.l!n K\I ~ "1 D I·II. HIIi ' 1'1 'U \\11 " -01 .\ (' • • '"I'\R C.):>. I'R.,.I .... o:. :\KlIllH\l l ' 1 Jt<KI' D I 

"II' KII 11.1 :\, I \ 1I m, 111 , 11' ! I'DI" ' DII ! 'Iml '['1 I' I I! ! ' (W\\'\\·.¡.:,k.l.c,,,".,,,, / I,,,h!tc~clun"' !:l rhJtr:lI<' · 


