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Dear friends,

Wa are pleasaed to present fo you our usual annual
report on mediation and cammercial arbitration In
Meaxico. The information contained hersin presents
a follow up an the development of these ADR mecho-
nisms In Maxico and sesks fo contibule to the same
by the analysls of amendments 1o legal provisions and
relevant decreas on these matters, related judicial
daclzsions and ameandments fo instiflutional rules on the
administrafion of proceedings in mediation and arbi-
tration.

Az you will be able to see In this report, 2009 wds g
very active yaar with respect to cour-annexad medla-
fion; unfortunately, development on private madialion
is sfill pending. On arbitration matters, the Supreme
Court issued numerous statements with respact to the
legal noture of arbitnation and s genaral aspacts, In
oUr opinkon, some betler than others,

We hope that this report and its comesponding analy-
sls are usaful fo you.

Best regards,
Azar, Ortega & Gémez Ruano
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|. Enactment of new laws

In 200%, two allernative Justice state lows were enacted in Mexico comesponding fo the States of Chiapas
and Yucatdn. This endctment took place within a new constitutional context since, in 2008 arlicke 17 of the
Constitution was amended in order to Incorporate the following provision: “The laws will confaln altemative
dispule resolufion mechanisms.” These laws are the result of the efforts of the public and privale sectors that
have collaborated in seeking the consolidation of mediation in Mexico. Betow we will comment on cerlain
aspects of ihese laws. Likewise, we will review the States of the Mexican Republic that currently have an
alternative justice law or a mediation kow.

A. Alternative Justice Law of the State of Chiapas

On March 18, 2009 the Aternative Justice Law of the State of Chiopas was published,; it entered into force
on June 24, 2009, The law provides for mediation, conclliafion and arbitration, and establishes that thess
mechanisms shall be applicable in conflicts over rights on which privale parfies may dispose freely under
the principles of free will and contractual freedom, as well as in domage reparation as a result of criminal
felonies, or the restorafion of social relations affected by the execution of erimes.

The principles established In the law are: free will, confidentiality, flexdbillity, neutrality, impartiality, aquity,
legality, economy, professionalism, orality, celerity and protection of those maost vulnerable. Some relevant
daota of its arficles are:

+ The parfies may elect an alternative mechanism &ven when they have already initiated a judicial pro-
ceeding. In this case, the proceeding before the Judge shall be suspended.

= Cririnal m&cﬂuﬂm ond justice for feanagers are also contalned.

= Safflements reached through mediation may be formalized as res judleata cnce the Genaral Director
of the Atermative Justice Center has rofified them. The Director and Reglonal Sub-directors have the
authority 1o cerlify acts and documents (/2 pubiicd), and the parties shall recognize in his'her presance
the content and signature of the agreements reached o sefile the confiict. Theretore, these agreaments
shall be considerad as public documents.

« Judickl authorities that learmn of o matter that i susceptible of solution through atternative methods shall
guide the parties in the first filing of the judicial tral, so fhat they submit fo the proceeding that sults them
best, In other words, thare is no compulsory refemal by the judge, but only an obligation fo guide the
parties In the use of mediation.

« With this [aw the Allamalive Jusfice Center is crealed within the jurisdiction of the State Judiclal Powear. Its
services ane fof free.

»  The low also confemplates private mediation, this i, the one performed by mediators that are not part of
the Cenfer, These mediciors must be cerfified by the Cantfer,
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B. Law on Alternative Dispute Resolution Methods of the State of Yucatan

Publizhed on Juby 24, 2009, this low enterad Info forca the first day of 2010. In its preamble, the Yucoian Con-
gress recognizes that a manner of fuliilling the a:z:pirations of article 17 of the Consfitution is the use of altema-

five dispute resolutlon methods. Thesa methods promate the solution of conflicts by means of diclogue and
pearform a monal franstormation of its octors.

Tha law astablishes, In particular, the use of cour-annexed medication and conciliation, as assisted autocom-

posiitve methods of confliict solufion between private parties. Only those conflicts with respect to rights that
are frealy disposable by the parties may be mediated or conclictad,

In general terms, the law incorporates almost all principles of mediafion and concllation’ that nncming o

the AMdediiotion in AMavico Prgisc?® must be taken into occount for the design of legal provisions on this subject
matter The only principle that it does not exprassly include i the one of flexibilty; indeed, the regulation of
the mediation or concliiotion proceading is rigid and dees not allow the parties fo adjust it to their contro-
=TE T

Tha low also contemplates tha creation of a Mediation Canter that shall have the economic, fechnical ond
human rescurces necessary for lis effective functloning, with the purpase of alleviating the worklood of the
first instance courts and promoting the solutlon of conflicts through proceadings that are more agile, cost-
free and less emoticnally costhy for the invohed pariles. '

After a general analysis of the six chopters contained in this new kaw, we may reach the following conclusions:

* The iow Iz basad on the principles of gratulty, professionallsm, neutrality, confidentiality, impariality, celerity
and eguity.

* Although it differentiotes the mediation proceeding from the conciliafion proceading, it aows for both of
them fo be underioken Eimultr:!nemﬁw [on he same matter) if the case 5o demands it

* The Center Director or the Reglonal Sub-director may formalize an agreement reached by the parfies as
fEs JUaicoTo
*  The law reguires private mediotors to become ceﬁﬂed bafore the Court Mediation Canfer

* [t includes criminal mediation, which may be performed by the Disirict Attorney’s Office [(Adnistsrio Aubiicd),
before or after the prefiminary Inquest ([ovadguacicon prewo).

« The mediation or conclliafion proceeding may be undertaken at any moment, even Iif the conflict has
already been faken before the courts. In this case, the Mediafion Center shall inform the judge in charge
of the mathar, so that the judicial ferms ore suspended,

T P will coriiceninl Ml el it ecrll Al crd Aok
T Sncnnonsd by I BT Conertiar), Conmpasad by 1 D S Ineiihor Legrrisd an Arndite Lative of i Arreaican Bor Ascotstn, Fescbm
Fouse and' ihe Lnteo’ Stotes Agency on emaional Devsinnment LS4
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C. States of the Mexican Republic that have an alternative justice law
Curmrently the following States have a mediation low or a law on allemnative dispute resolution methods:
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ll. Couri-annexaed mediation centers

In addition to the case of the new Altemative Justice Canter of Chiapas, on 2009 two new court-annaxed
mediation centers began operating. These centers are:

*  Allernative Justice Center of the High Court of Justice of the State of Zacatecas that began operating on
January 5, 2009,

*  Alemative Jusfice Center of the High Court of Justice of the State of Baja California that began operating
on Apddl 20, 2009, ’

In other cases, in Tamaulipos, where two courf-annexed medicfion canlers alreody existed, thres new ones
were opened o Matomaoros, Reynosa and Nuevo Laredo. Likewise, several municipal cenfers bagan operating
al the Stafe of Qoxoca. The creation of these centars by the High Courls of the States, affer the amendment
of arficle 17 of the Constitution, reflects the will of the local judicial powers to strengthen their efiorts of
praviding private parfies with mechanisms that are alternative to judicial procesadings.

Cumently, the States that have courl-annexed mediation centers are the following:

No. States that have a court- No. States that have a court-
annexed mediation center annexed mediation center

1 Aguascalientes 15 Michoacin

2 Baja California 15 Marelos

3 Baja California Sur 15 . Muevo Ladn

4 Campeche 17 axaca

L Chihuahua 18 Puebla

& Colima 19 | Querétaro

7 Coahuila 20 Quintana Roo

B Distrito Federal 21 =anara

9 Durango 2 Tabasca

10 Estado de México 23 Tamaulipas

11 Guanajusto ol Tlaxcala

12 Hidalgn 25 Veracruz

13 Jalisco 26 Zacatecas
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lil. Mexican Association of Imparters of Justice Project

The Mexican Association of Imparters of Justice Project (dsociooidn AMavioono b imoaiiobnes o Lo or
AML) s a body that involves judges, magistrates and justices of the Supreme Court as representatives of the
several authcedtles In charge of imparting justice In the country. The AMU supports and promotes projects tor
the obtaining of general benefits in training, fechnology applicafion and modermnization of the |udicial ca-
rear, in all judicial offices in Mexico.

In 2009, the AML) crected a project named Design and imolernenfalion of on effeciive modsl for e alfar
Aoivie resoltion of conficds in fthe Judiclol Powers of fhe Sfofes of Guermam ond Colima. Iis developmeant is
In charge of o group of consultants coordinated by Cecilia Azar', The study Is divided In three parts: (i)
elaboration of o diagnesis on the cument situafion of affernative justice In Mexco; [Il) designing of o mediaticn
center operating medet; and (I} fraining of mediaters and implemeantation of the model.

Private mediation

One of the pending matters in commercial medialion in Mexdco i without doubsd, the adoplion of the UNCITRAL
Mode! Law on Intfemaotional Commercial Conclliation. This project, although has been Included In the Con-
gress agenda, has not been analyzed yet. Notwithstanding, as mentionad In the foregoing section of this
report, several legislations have opened the possibility of parficipation of private mediators, that in most
coses must submit to d cerdification by the centers in guestion,

In 2009, the Judicial Counsel (Conssi oe iy Jucicoruo) and the High Court of Justice, both of the Federal
District, inaugurated their first course on mediation specialized on civil-commercial matters. This course was
offered fo the public In general (including privatle mediators and judicial officers of the Federal District) and
had as purpose the development of professional skills necessary for the effective execulion of the mediaior
role. It comprised 120 hours, inflicted on Seplember 17, 2009 and had a cost of 525,000.00 Mexican pasos.

This course Is a requiféimeant for the cardification by the Mediafion Center of the High Court of Justice of the
Federal Distict. However, the couise doas not guaranies the cerfification. It is only afirst step, since alter the
course further stages and requirements must be fulfilled. The cerification of mediators (s ane of the powers of
the Madiation Center granted H@'ihe Altemative Justice Low for the Federal District.

A maln advantoge of baing a cerifled mediator by the Mediation Cenler, Is that the agreements reached by
the parties in a private mediation may be formalized as res udicoro, therefore focliitating their enforcemeant.
Federal District private mediators that wish fo have this benefit In thelr madiations must obiain the oforemen-
fioned cerificafion, Mention should be made that the proceeding by which the Mediation Cenier formalizes
the setflement ogreements recched by a private mediator as res judicoforls not defined yet, and possibly will
have an additional cost.

For further Information on the development of mediation In our country, Azar, Orlega y Gomez Ruano
recommends visifing the blog hitp://blegdemediacionmonterey. blogspot.com/ and takes advanioge of this
means o congratulate the work of its creators.
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Relevani reforms

One of the areas in which most frequently arbdtration at an internationol kevel is used i infrosiruciure. The
foregoing Is due in part because, generglly developing countries seek foreign investment in order to perform
their big infrastructure projects and, on the other hand, foreign investors seek fo invest under conditions that
insura the legal securlty of their invesiments, among these, the possibility of resclving any dispuie that could
anse outside the ooal judicial courts. In view of the foregoing, one of the topics that arbifration proctificners
in Maxico hod noted os pending wos fhe completicn or omendment of the acquisifions and publc works
legal frarmework in order to provide for further cerfcinty on the arbifrafion ules on these subject matters. In
2009, both the Acquisiions, Leases and Servicas of the Public Sactor Law [{ey o Aousiciones, Avencrrien-
fos y Senvicios died Secior Publico or Acquisiions (ow) and the Public Works and Related Services Low [Ley de
Chras Plbficas v Senvicios Relocionodos con ias Mismas of Public Wonks Lew) were amended. We will comment
the resuits below.

On the other hand also on arbitration matiers, the Law on Enterprise Chambers and thelr Confadarations ({ey

og Cidrronas Ernonasonioies p sus Confederociones) was amended with the purpose of a greater usa of this
dispufe resolution mechanlsm.

I. Acquisitions, Leases and Services of the Public Sector Law

On May 28, 2009 amendments to the Acquisitions Low were enacted. Prior fo this refom, thiz low esicblished
arbliration In s general chapter under article 15, This, notwithsionding thot it opened the possibllity of submiiting
caraln kinds of confiicts fo arbliration, was incperafive since the general ules that would allow fo know the
kinds of conflicts that could be subject to arbifrafion were never issued by the Public Function Ministry with
the prior opdnlon of the Minkstry of BEconomy.

In view of the foregoing, only the descentralized bodies Pemex [Asioeos Maroonos) and CFE [Cormatn
Federal o Seciicicon) which had their own organic rules making reference to the possibility of arbitrating
disputes, hod the necessary clear legal framework fo that effect.

After tha 2009 reform, Title Sidh of the Acquisitions Low [beforehand named OF infociiors ond soncifions) was
renamed OF aifowe resclufion, and its. Chapler lll dedicaied. to Abiroiion. Oer AMechonisms of Disoute
Resolufion and Judicial Jrficfciion. Arlicle 80° of the new legisialion establishes which controversies may be
submitted fo arbitration and these are: (i) conficts with respect fo Inferpretations of clauses of agreements
provided for In section V1 of arficle 3°, and (i) conflicts derdved from their execution. Likewise, said provi-
slon polnts out that the arbliration shall be conducted pursuant o fhe rules of Titke Fourth of Book Fifth of the
Commerce Code, in other words the Mexican arbifration low for commercial arbifrotion [os a resulis of the
adopticn of the UNCITRAL Mode! Low on intemational Commercial Arbitration by Mexico). However, within the
legiskator's delimitation of the scope of application of arbifration, he expressly et oul orbiiration dispuies on
administrafive fermination [esciidn oorminiroio) and anficipated terminafion of confracts, as well as any
octher fhat may be determined In the low regulciions.

Mention should be made that the foregolng does not amand the legal framewaork applicable to Pemex and
CFE since the Acquisitions Low expressly estabilshes that the foregoing provislons do not apply fo public
bodiss that have their own special legal pravisions on this mafter

4 Articls AT An oo ogresmanl iy e adiioel i wil esnscd o Moes Cinwes Deslvsan e Dorias genling o e Sseioion of iie ciouies
o {9 fng-RanT TENDSE OEEeTenls srfabished i section W of odicks J of i Low o from guesions relred i thed emeciion, cummaonl o
ST of Tie Four of Book A of e Commenoe Cogie, Aomivsroive fenmainoion fresoiibn oolrensroila)l amrciboiag’ fevmihation of e
COUACTE o e other Cores orovicied o i e regulitns of Ak ke shall rod be sulect fo arbliroalion:
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Il. Public Works and Related Services Law

The Public Works Law, which regulation on arbifration was similar to the one of the Acguisitions Law, was also
modifled on May 28. With the reform, Title Seventh (beforehono nomeo’ OF infrociions and’ sanciions) is now

named CF aljoue resctfon, and in its Chapter Il Adyirafion. Offver Mechanisms of Disoufe Resolufion and

Juoioiar Jurisafichion” the possibllity of submiifing disputes that arlse between the paries on the inferpretation
of the clouses of the agreements or on matters redated fo thelr execution is provided.

Unlike the Acquisitions Law, the Public Works Low does not restrict the kind of agreements in which altemative
dispute resclution mechanisms may be agreed. However, It does agree on the unfortunate restriction on the
scope of application of arbifrafion, leaving out of it the administrative termination and anlicipated termina-
flon of confracts, as wall as any other matter that maoy be determined in the low regulahions,

By the same foken, these provisions are not applicable fo Pemex and CFE,

lil. Law on Enterprise Chambers and their Confederations

On June 9, 2009, the Low on Enterprise Chambers and their Confederations was also modified. Arficle 7
of the law provided alrecdy that Enferprise Chaombers have within their funclions to act as arbitrators in
commercial, Industrial, servces or fourism matters with the purpose that the chamber members may resolve
their disputes by means of arblirafion before the chamber that they are part of. As in the case of Enterprise
Chambears, Confederafions of chambers also have as part of their functions 1o act as arblirators In disputes
between thelr membears, through a body expressly established to that effect. The low does not regulate the
proceading to be underfaken in this arbitrator role.

In addiilon, this law provides in its arficle 16 the Chambers and Confederations’ obligafion to have these
dispute mechanisms procesdings in their bylaws so thal thelr members can opt fo use them.

To the oforementioned, the 2009 reform added the Chambers and Confederations’ obligation o divulge
among thelr membears the nhemfhla dispute resclution mechanisms, amoeng them, amitration. Moreowvey,
it opened the opporiunity for the Chambers and Confederations to execute agreements with commercial
arbitrafion institufions, '

Motwithstanding tha fact that the changes fo this kaw were minimum, the infentlon of this reform (s big, since
it seaks fo promote arbiirafion, not as a choice, but as an obligation of the Chambers and Confederations.
No doubt, the purpose of this refomm is to increass the use of arbitration among the members of the Enterprise
Chormnbers.

tution

CAM Arbitration

On July 1%, 2009, the new Rules of Arbitration of the Arbitration Center of Mexico [Cenfo oe Abige o
Mewioo or CAM) entered info force. This is the first amendment to the rules as from the creation of the CAM
on 1997. Among the changeas the following are relevant: the Inclusion of urgency interim measures, and the
possibiiity of withdrawing a case If the parfies do not cover the advance on costs of the arbitration.

4 Arficie 840 oriirr goreamed micy D arlenad i with rsgpecl £ Moss oipouiss bafvasn i pories alsnlangr fom dha epoasioion of 1he chmsnes
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Judicial decisions

As we always do, we have divided our comments fo judicial decislons by foplcs. For those Interested in
updating the content of Annex 1 on judicial criteria related o arbliration Included in our Ley Comaniooi,
please print out the content of the fallowing link: Actualizacién 2009,

Arbitration, its legal concept, purpose, sub-classifications and generic characteristics

In September 2009 eight judicial exiracts (=85 were published in the Federal Judicial Gazatte by which the First
Chamber (Smer Sotd) of the Mexican Supreme Court of Justice seems 1o have wished to redeling the concept
of abiration, a: wel as fo provide a new determination on its purpese, classifications and characterlsiics.

In defining the generic concept of arbifrafion, the First Chamber of the Cowt points out that arbifrafion does
not Imply the solution of conflicts through a judiclal proceeding, but has as ongin the will of the parties.
Howeawver, It states that this will of the paries when submitfing fo abitrafion 5 fo "ogres on thelr disogreements
bosed on the advice or compromize provided by a thitd party of their frust {individual or collective] that
nomally is known as arbitrator or concillator (ovenict).™ In our opinion, this statemant is delicate since it
results in a lack of clarty as fo the role of the arbifrator and its osks, We believe that the arbitrator should
always be an individual [oesono ficd) whether it resolves individually or collectively, and its purpose s to
provide o definitive solution to a conflict, not to advice the parfies as If it were a parties’ counsal, of fo reach
a compromisa betwaan the parties as a conclliator or mediator would do. It is inferesting fo point out the
terms “Individual or collective” in this context, since generally the use of tha first s not opposad to collective
but to antity ([cesono moral; the use of the terms “individual or entity” In another judicial extract by the same
cowt®, suggests that it may have wanted o refer fo the inclusion of entities as arblirators, although examples
of this are ditfficult fo find In private arbitration.

On the other hand, the First Chamber concludes that there are three different kinds of arbitration: the
voluntary”, the compulsory” and the intermediafe". Even though it states that voluntary arbitration is the one
whare the parfies fresly submif to arbliration, we should point cut that this judicial extraoct confains delcate
stotements such as the parties “reach an agreement” by fhe resolution they adopt through a “representative”
whao is the arbifrator. In our opinion these stafements may result in confusion as fo the ale of the arbifrator.
As wa meanfionad above, the arbifrator is a third party appointed by the parties to resolve their dispute. He s
not a represantative of them, nor hefshe acts in their representation; this situation would imply profecting the
Irfarasts of hisfher principal (ihe parfies). The arbitrator’s job is fo comply with the task that the parlies have
lointly conferred on him/her by requesting the resclulion of their conflict.

With respact to compulsary arbliration, the First Chomber establishes thot in this kind of arbitration, ihe
arbitrators’ jurisdiction derivas from the State, not from the parfies. We generally agree with the content of this
judicial exiract, Yet, we belleve that it would hove been ussful if the First Chamber included In its description
of what constitutes an arblirafion derived from a legal provision, other characterisfic slements such as: the
fact that the arbitrator s an State official, the absence of the requirement of an arbitration agreameant, and
ihe fact that the award rendered Is considered an act of authority for purposes of the amparo [consiutions
corna.

! ARRTRATION., ITS @ENERIC CONCEPT AND PURPOSE, Mo, Rerpklar o8 504 Bk oot Ldodan RS, Movend Epoctr. instoeciar Fumens Sot Fusris:
mmmnmymmmmmmmm B fo, CEXAA000. Rodoinar 432

f COMMERCIAL ARBITRATION. RELFVANT ASPECTS AND PRYWCIFLES THAT RULE TITLE FOURTH OF BDOK FIFTH OF THE COMMERCE CODE No, Sogriio:
1o 510, foss abbot, AMofedk: Ol Moy o, inalancks Frimand Saio, Fuanie: Semanant o' oie o Feceronidn | s Gooeis. Brmos XX,

ol 2000, i for CLLGGDE. Focia 27

 VOLUNTARY ARBRITRATION, IT5 LEGAL CONCEPT Mo, Semisins 184 504 fork omboe Adderr Chd Abveno Soooa Febicis: Frmao Soi Fuans:
Sarmanet Jutlichl o for Regeraciin )y GBocaftn e A0 Seodevndie o J00F, Rk Yo CLAMR00P, Sdoar 435,
0 COMPULSORY ARBITRATION, ITS LEGAL CONCEPT Als. Pegpnms’ i SO0, Bl oolinecion. Adogoninr Gl Momanay 0o FSoneT Soived Soi, Flaniar
Semonais Aoy o i ARcierooidn, Brno 0 Seciacrdye oe J009. Bl {a) CENVEI0R. Rokeinagr 432
' (W TERMEDIATE ARRITRATION. ITS LEGAL COMCEPT Ao, Sorplime fid, S05, Tenk oo, Morerks k. Aovana oo, inonokr Feimans Sea Ao
Samorrio Jeaisk e jor Fasisnocin p i Eocein. BT XA Septiembng o SO0 Neol do. CLERROOR. Poging: 422
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Finalty, the First Chamber defines infermediate arbitration as the one that has characteristics of both. In our
opinion, this jJudicial extract is very confusing and difficult o understand. It refers unclearly as fo proceadural
and substantive aspects on the one hand, and other aspects related to the arbifrator on the other. Was the
Chamber referning fo arbitrations of bodies such as the CONAMED [Comiskon Nacional de Arbitraje Medico)
and COMDUSEF (Comision Macional para la Proteccion y Defensa de los Usuarnios de Senvicios Financierncs)
in which veluntary submission of the partfies Is necessary [volniory abiation elemen, but its procedure
Iz regulated by law and its award in the end is an act of authority for purposes of the amparo (Comousa)

arbifroffon elaments?

Taking o a starfing point the aforementioned classifications, the First Chamber performs o sub-classification
of arbitration: (1) legal or in fact; (1) In equity or er cegue ef bana; (I} formal or not formal (oo Hoc); (V)
natfional or domestic; and [v) forelgn or international®, in some cases, allencting in a distressing manner from
the provisions of Title Fourth of Book Fiffh of the Commerce Code. For example, it defines infemational abitration
ignoring compilefely the definlfion of such term expressly contained in article 1414 of the Commearce Coda
(inspirad In arficle 7 of the UNCITRAL Medel Law on infernational Commercial Arbitration). Furthermore, when
studying equity or ex ceguo ef bono anbirarion, it unforfunately confuses it with conciliafion, describing It as
an autocompositive method”, since in the opinion of the First Chamber of the Court, the job of the arbitral
tribunal Is fo make the parties reach an agreement [oveni) with suggestions propesed for the solution of the
confliet. In our opinion, an arbifration, either in equity (amigabie composicicn) or stictly legal (esticro
oerecho) B always heterocompositive.

Equity arbitration

In its judiclal extract COMMERCIAL ARBITRATION, ARBITRATION AGREEMENT AND CHARACTERISTICS OF THE
AWARD RENDERED BY THE ARBITRAL TRIBUMAL WHEN EXPRESSLY AUTHORIZED TO DECIDE IN £5 AFRUO ET BOND
OR EQUITY® the First Chamber slates that if the parties give their express authorization™, the arbitrater or the
arbitral fribunal may decide the confiict in er ceguo &f bono or equity, In the opinion of the Chamber, by
establishing Tille Fourth of Book Fifth of the Commerce Code the need of an express agreemeant far this kind
of arbifration, this proceeding is eminently confractual and therefore the solufion of the dispute is mare falr
and just than legal, this as a result of the fransfer of will of the parties. Therefore, the First Chamber considers
this kind of arbiiration concludes with an agreement that has the effects of a sefflement, which does nol have
fo include reference fo legal provisions or any mofivafion: In accordance fo the statements in other judicial
extracts menfioned above, the Chamber considers this mechanism as aufocompositive even though i im-
pliss a third party's intervention, since the invohement of the arbliral fribunal “merely signifies a decision salf
imposed by the parties”. In the opinion of the First Chamber, the arbiiral fibunal's decision affects the parfies
as if they had made such decision by their own free will by submitiing themsalves fo the rendered ogreed
decision. Moreover, the First Chamber considers that in this kind of decisions, the value of evidence, as well
as the arguments, motives and legal provisions relevant in the award do not have to be in wriing, but may
be skipped, stating only the decision itsalf, '
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In our opinion, this judicial extract poses several problems. On the first hand, | confuses the odgin of the ar-
bifral procesading (arbitrafion agreement] with the result [oward). It is frue that In equity arbiiration the arbiiral
preceading originates fram the will of the parties, but it i also the will of the parties that gives ongin fo a sirictly
l=gal arbitration. In both cases, the result is an award that confains the decisions of the arbitrafor with respect
o the dispute. Notwithstanding that an arbitrator in an equity arbifration may rule on the dispute without laking
Inte consideration any specific legal framework, hisher decision is imposed on the parfles and is compulsory
on them, whather they agres with | or not. Likewise, both in equity arbliration and stricly legal arbitration, there
Is the possibiity for the parties 1o reach an agreement that may terminate their dispute, In which case thay
may exacute a sethement agreement that is susceplible of formalizotion os an award rendeared by the arbitral
iribunal. Therefore, regardless of what this judicial extroct states, the authors of this report believe that equity
arbifration s an haterocompaositive mechanism where a third party s oppointed by the pariles o a conflict, not
fo make them agree or suggest solutions, but fo siudy the dispule and render a final solution compulscry on
them, even though they may not agres with its content,

O the ofher hand, it s frue thot awards rendered In equity arbliration do not hove o include reference fo o
ceartain legal framework, but they do have to include motivation, motivation in eguity principles. Moreover,
the: passibility of the parties to agres that an oward does not include maotivation (second paragraph of article
1448 of the Commerce Code) is not exclusive of equity arbitration, but applles both o ex oeguo ef bono
arbifration and strictly legal arbitrations.

Finally, we believe it is Important to menficn that In cur opinkon, an adquity arbitral proceeding is nof for this only
reason, more flasdble with respect to the value of evidence or presantafion of arguments.

Moftivation of awards

Within the detailed study p&ﬁmﬁad by the First Chamber of the Supreme Court on the concept of arbitrafion,
it included the analysis of the consfitfutionality of arlicle 1448 of the Commerce Code in reference to the
possibility of an aword not being motivated?. !

The Courl, coreclly and according to an obligatory judicial decision (unSorucencio)™, established that
|urisdictional constitutional rights of inclusion of legal framework [Lnoomeniocids) and motivation are public
rights to which authorities with jurisdictional power are accountable, but may not be demanded In a private
arbitration, since It takes ploce among private parties. Therafore, if the parfies ogree that an oward not ba
motivated, thelr will must prevall, since it does not conflict with any obligafion of the arbitral fribunal®. Hence,
it concludes that article 1448 of ihe Commerce Code does not violate the consfitutional right of legal secu-
rity provided In the Constitution,

In words of the First Chamber "the Commerce Code deparls from the general obligation of molivating the
awards, although this does not mean that the reason for arbitral motivation are articles 14 and 16 of the
Consfitution or thelr equivalent in judicial application. " This criterion & helpful In determining the difference
betwean an award and a judicial decision, in particular with respect to the inapplicabllity of the ampoo
trial agalnst the first. Indeed, the judicial exract points out that said motivafion (except when the pariles have
agread o walve such motivalion] Is the result of a practical need In case an ulleror forced execufion (glecuciin
forzosa) of the award ks necessary, In this casa the knowledge of the debale and limits of the declgion rendered
by the arblirator will be useful to the judge. We believe that this judicial exdract is useful in clarifying the debate
as to the possiblliity of an award not Inciuding mofivation, netwithsianding that in proctice the description of the
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reasons that drove the arbliralor to his/her decision are convenient in case of a contingent effort fo annul the
award or request its recognition and enforcement.

Meantion should be made that in this judicial extract, the First Chamber again declares the arbitral fribunal
to be o representative and substitule of the will of the parties of the arbitration, and points out that the
representafion and trust that the parties deposit in the fibunal is the “basis” for its resolution. In this respect,
we repaat that the rele of the arbifrator is different from the cne of a representative and we think it is delicate
to talk obout a substitufion of will of the parties. The foregeing, because the resolution by the arbifrator may
not necessarily comply with the wish of the parties in the arbitration, this ks, fo be proven right.

Recognition of awards

The First Chamber of the Court, in an inferpratation of arficle 1461 of the Commerce Code® eslablishes that

“Itjhe recognition of an arbiiral award is a formal act performed by a judicial authority that declares it as final
and binding on the mafiers in dispute I:rem'een the partles; the effects of this judicial proceeading I 1o grant
legal effects to the declsions of an award...

Even though we identify that the infention of the author of fhis judicial extract s fo define fhe purpose of the
recognition of awords procedure and we salute that this occasion was nof used fo speak of formologation,
we believe that it is important fo establish that judicial recognition does not reward an oward with its quality of
final and compulsory; said characterstics are inherent to an arbifral award. Moreover, an award is considered
final and compulsory & oo It s the party interested in opposing s execution who will have to prove its
nuliity or unenforceability; in other words, the burden of proof is on the person opposing recognition.

Additional award

The Seventh Colleglate Court in Civil Matters of the First Circuit recognized thal even though the possibility
exists that errors on caloulus, copy, typographical or of similar nature-in an award be corected, or a ceriain
subject be interpreted or even that a petition that was not addressed in the award be resolved, under the
principle of immutability of the act of decision In non ot soid cases mymedechlnns contalned in the definl-
five award be revoked?.

Likewlsa, the court resolved that the Commerce Code provides for the rand&mg of an uddﬂfﬂnul award with
respect fo claims that were omitted In the definitive aword, and itz legality for purposes of its enforcament
ot nullity depends whether It adjusts fo the rules establishing the possibilify of such addifional award, without
comprising a study of the merlts contained in such resolufion.

Finally, the same court established that in opposition to corections o inferpretations that may be done fo a
definitive award and that are a part of the same, should an addifional award be rendered there is no legal
provision staling that said additional award s part of the definitive award. Hence, the nullity of an additional
award does not Imply the annulment of a definitive aword since both documents are not one, pursuant fo
arficle 1457 section 1, paragraph ¢) of the Commearce Code.=
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Admission of a request of enforcement of an award or annulment of same as a counter-
claim in the opposed ancillary judicial proceeding (incidente)

The Third Collegiote Court in Civil Matters of the First Circult” considerad that notwlihstanding the fact that
there |s a provision stating that an annulment proceeding will be carried out In an ancillary judicial pro-
ceeding, and that there [s no exprass mention of the possibillty of counferclaiming in sald proceading, the
meaning and scope of sald provision must be infarpreted within the arbifration fromework confainaed in Tifle
Fourth of Book Fifth of the Commerce Code. Here, the possibilify of a counterclaim being admifted exists and
thera s no prohibition on its odmizslon once the arbitration has ended, either for obtaining the nullity or the
recogniiion and anforcement of same. The admission of both In the same anclllary judicial proceeding doas
not hinder the sclution and enforcement of the decislon bacausa |t refers to opposad claims thal through
the counterclaim may be resclved in the same ancillary judicial proceeding that refains the stages of an
expedifed procedure as intended by the legislator.

We believe thal thaese declsions are uselul since hey support the possibility thal simultanecushy the same
judge studies the nullity, and recognition and enforcement of an arbitral award, As it is well known, the
causas for such nullity, and denlal of recognition and enforcement are practically identical and it is common
for @ party that hos won in the arbitrafion to have to, in face of the lack of voluntary compliance of fhe other
party, go through both proceedings batore obtalning the final enforcemeant of the award.

As an only comment to this judicial extract, we think it i useful to clarify thot the possibility of counterclaiming
in ihe opposed ancillory judicial proceading, may present itself only if the judge studying the nullity is of the
same jurisdiction of the Judge of the recognition and anforcament of the award, this is, if the ploce of arbitration
wicis Mexico,

Interpretation of the provisions of Title Fourth éf Book Fifth of the Commerce Code

In a judicial extract infendad to comment the relevant aspects and principles that rule Titke Fourth=, the First
Chamber points out that “the mest important general principles of this plece of legisiation are the opplication
of the will of the parties aver the legal provision and judicial intervention only in exceptional circumstances,
theratore understanding this laow as a supplemantary regulation in case of a lack of agreement from the
parlies stating otherwise, since in domestic and intemational arbitration proceedings, public or private, the
agreameant of the parfies will prevall over the established regulation of the law [articles 1415, 14148, section
I, 1417, saction |, and 1418 of sald Code)",

Briefly we would ke to comment on two aspects that are evident from the foregoing siaofement. First, we ba-
lizve that the role of Tike Fourth of Book Fifth of the Commerce Code iz not only supplemeniary to the will of
the parties. It also conlains legal provisions that are not subject fo an ogreement of the paries stofing ofherwise,
among them: (i) arficle 1423 on the form that an arbitrafion agreement execuled in Mexico or to be recognized
by a Mexican judge, must comply with, this is, in wiiting, or (i) article 1434 on the non renounceable cbligafion
to give the parties equal freatment and full opportunity fo present their case, as backbone principles of the
arbitral proceeding,

second, we point out in this judiciol extract what seems fo be another classification to be takan info account:
public arbitration. In our opinicn, [ we shoukd undersiond this concept fo refer to the arbitration pardomed
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betwean Siotes based on an infemational freaty, then it is difficult to justify that is regulation is contained in
the Commerce Code,

In addifion fo the erferla mentioned above, the following judicial extract was also published:

COMMERCIAL ARBITRATION. REGULATION ON THE RENDERING OF AN AWARD BY THE ARBITRAL

TRIBUNAL (INTERPRETATION OF ARTICLES 1445, 1448 AND 1450 OF THE COMMERCE CODE).
Materia: Civil. Novena Epoca. Instancia: Primera Sala. Fuente: Semanario Judicial de la Federacién. Tomo:
W00, Septiembre de 2009, Tesis: 1a. CLXZ009. Pagina: 431,
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